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HOUSE OF REPRESENTATIVES—Monday, October 3, 1988

The House met at 12 noon.

The Chaplain, Rev. James David
Ford, D.D., offered the following
prayer:

As we view our lives with their suc-
cesses and failures, we know the cir-
cumstances in us and about us that
contribute to the highs and lows of
life. Remind us, O God, that at the
great moments of life, those points of
crisis or difficulty, of high joy or cele-
bration, Your presence and power are
available to correct us when we are
wrong and to bless us when we are
right. In Your name, we pray, Amen.

THE JOURNAL

The SPEAKER. The Chair has ex-
amined the Journal of the last day’'s
proceedings and announces to the
House his approval thereof.

Pursuant to clause 1, rule I, the
Journal stands approved.

PLEDGE OF ALLEGIANCE

The SPEAKER. Would the gentle-
man from California [Mr. BATES] come
forward and lead the House in the
Pledge of Allegiance.

Mr. BATES led the Pledge of Alle-
giance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation, under
:;uod. indivisible, with liberty and justice for

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Hallen, one of its clerks, announced
that the Senate had passed with
amendments in which the concurrence
of the House is requested, bills of the
House of the following titles:

H.R. 2266. An act to amend the Natural
Gas Pipeline Safety Act of 1968 and the
Hazardous Liquid Pipeline Safety Act of
1979 to authorize appropriations for fiscal
years 1988 and 1989, and for other purposes;

H.R. 2267. An act to establish procedures
for review of tribal constitutions and bylaws
or amendments thereto pursuant to the Act
of June 18, 1934 (48 Stat. 987);

H.R. 4102. An act to provide for the settle-
ment of the water rights claims of the Salt
River Pima-Maricopa Indian Community in
Maricopa County, AZ, and for other pur-
poses; and

H.R. 4919. An act to approve the govern-
ing international fishery agreement be-
tween the United States and the Union of
Soviet Socialist Republics, and for other
purposes.

The message also announced that
the Senate has passed bills, joint reso-
lutions, and concurrent resolutions of

the following titles, in which the con-
currence of the House is requested:

S. 136. An act to improve the health
status of Native Hawaiians, and for other
purposes;

S. 2204. An act to implement the Inter-
American Convention on International
Commercial Arbitration;

S. 2723. An act to partition certain reser-
vation lands between the Hoopa Valley
Tribe and the Yurok Indians, to clarify the
use of tribal timber proceeds, and for other
purposes;

S.J. Res. 378. Joint resolution designating
the week of October 2 through 8, 1988, as
“National Wild and Scenic Rivers Act
Week";

8.J. Res. 379. Joint resolution to establish
as the policy of the United States the pres-
ervation, protection, and promotion of the
rights of indigenous Americans to use, prac-
tice and develop Native American languages,
and for other purposes;

S. Con. Res. 140. Concurrent resolution
calling for the restoration of democracy in
Pagama and pledging economic assistance;
an

S. Con. Res. 149. Concurrent resolution
expressing the sense of the Congress regard-
ing the restoration of democracy to Haiti
and on conditions for the resumption of
United States assistance to that country.

CONSENT CALENDAR

The SPEAKER. This is the day for
the call of the Consent Calendar.

The Clerk will call the first eligible
bill on the Consent Calendar.

C. CLIFTON YOUNG FEDERAL
BUILDING

The Clerk called the Senate bill (S.
1827) to designate the Federal build-
ing located at 330 Booth Street in
Reno, NV, as the “C. Clifton Young
Federal Building.”

There being no objection, the Clerk
read the Senate bill, as follows:

8. 1827

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. DESIGNATION OF BUILDING.

The Federal Building located at 330 Booth
Street in Reno, Nevada, shall hereafter be
known and designated as the “C. Clifton
Young Federal Building”.

SEC. 2. LEGAL REFERENCES TO BUILDING.

Any reference in any law, regulation, doc-
ument, record, map, or other paper of the
United States to the building referred to in
section 1 is deemed to be a reference to the
“C. Clifton Young Federal Building”.

With the following committee
amendment in the nature of a substi-
tute.

Strike out all after the enacting
clause and insert:

SECTION 2. DESIGNATION,
The Federal building and United States

courthouse located at 330 Booth Street in

Reno, Nevada, shall be known and designat-

ed as the “C. Clifton Young Federal Build-

ing and United States Courthouse’.

SEC. 2. LEGAL REFERENCES.

Any reference in any law, regulation, doc-
ument, record, map, or other paper of the
United States to the building referred to in
section 1 is deemed to be a reference to the
“C. Clifton Young Federal Building and
United States Courthouse”.

The committee amendment in the
nature of a substitute was agreed to.

The bill was ordered to be engrossed
and read a third time, was read the
third time, and passed.

The title of the bill was amended so
as to read: “A bill to designate the
Federal building and United States
courthouse located at 300 Booth
Street in Reno, NV, as the ‘C. Clifton
Young Federal Building and United
States Courthouse’ .

A motion to reconsider was laid on
the table.

AUTHORIZING USE OF DEPOSI-
TIONS IN CONNECTION WITH
AN IMPEACHMENT INQUIRY
OF THE COMMITTEE ON THE
JUDICIARY

Mr. EDWARDS of California. Mr.
Speaker, I offer a privileged resolution
(H. Res. 562) authorizing the use of
depositions in connection with an im-
peachment inquiry of the Committee
on the Judiciary, and ask for its imme-
diate consideration.

The SPEAKER. The Clerk will
report the resolution.

The Clerk read the resolution, as fol-
lows:

H. REs. 562

Resolved, That the Committee on the Ju-
diciary or its Subcommittee on Civil and
Constitutional Rights, in connection with
the inquiry into the conduct of United
States District Judge Walter L. Nixon, Jr.,
may authorize the taking of affidavits and
of depositions by counsel to such committee
pursuant to notice or subpoena.

The SPEAKER. The gentleman
from California [Mr. EpwaRrDs] is rec-
ognized for 1 hour.

Mr. EDWARDS of California. Mr.
Speaker, for purposes of debate only, I
yield 30 minutes to the gentleman
from Wisconsin [Mr. SENSENBRENNER],
pending which I yield myself such
time as I may consume.

Mr. Speaker, the Committee on the
Judiciary is conducting an inquiry to
determine whether U.S. District Judge
Walter L. Nixon, Jr., has engaged in
conduct which would warrant im-

O This symbol represents the time of day during the House proceedings, e.g., O 1407 is 2:07 p.m.
Matter set in this typeface indicates words inserted or appended, rather than spoken, by a Member of the House on the floor.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



27782

peachment. The judicial conference of
the United States transmitted this
matter to the Speaker of the House of
Representatives on March 15, 1988,
certifying that consideration of the
impeachment of Judge Nixon may be
warranted. The matter has been re-
ferred to the Subcommittee on Civil
and Constitutional Rights, which I
chair. The subcommittee is actively in-
vestigating whether Judge Nixon
should remain on the bench, and the
investigation has not yet been com-
pleted.

The subcommittee’s inquiry into the
conduct of Judge Nixon includes inter-
viewing witnesses who may have infor-
mation relevant to the investigation.
Certain witnesses have indicated an
unwillingness to respond to question-
ing unless they are subpoenaed. A
number of these witnesses are located
far from the District of Columbia and
it is uncertain whether their testimo-
ny will be pertinent because of the ex-
ploratory nature of the questioning. It
is desirable that these witnesses be
questioned without the formality of
subcommittee hearing.

On September 27, 1988, the Commit-
tee on the Judiciary unanimously re-
ported favorably on the resolution
now before the House. An identical
resolution was passed by the House
less than 1 year ago in connection with
the impeachment inquiry involving
Judge Alcee L. Hastings, and was of
value to the committee in the Hastings
investigation.

For these reasons, I urge you to sup-
port the resolution.

Mr. SENSENBRENNER. Mr. Speak-
er, I yield myself such time as I may
consume.

Mr. Speaker, I concur in the remarks
made by the gentleman from Califor-
nia [Mr. Epwarps] as to the necessity
of this resolution.

The Subcommittee on Civil and Con-
stitutional Rights of the Committee
on the Judiciary has had an ongoing
investigation into whether Walter L.
Nixon, Jr., chief judge of the U.S. Dis-
trict Court of the Southern District of
Mississippi, should be impeached.
That investigation is not yet complete,
and it is important that the committee
and the subcommittee be granted the
authority that is proposed in this reso-
lution to continue the investigation
with the least possible cost to the Con-
gress, and that can be done, rather
than sending the subcommittee to the
places to have a formal hearing of the
witnesses, simply by authorizing our
counsel to conduct depositions and to
take affidavits of these witnesses. This
is cost-effective. It will allow the sub-
committee to more expeditiously com-
plete its investigation on whether
Judge Nixon should be impeached,
and I am hopeful that the subcommit-
tee will have a report early in the next
Congress either recommending that
Judge Nixon be impeached or recom-
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mending that his actions do not war-
rant impeachment.

Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mr. EDWARDS of California., Mr.
Speaker, I yield back the balance of
my time, and I move the previous
question on the resolution.

The previous question was ordered.

The . The question is on
the resolution.

The question was taken; and the
Speaker announced that the ayes ap-
peared to have it.

Mr. SENSENBRENNER. Mr. Speak-
er, on that I demand the yeas and
nays.

The yeas and nays were ordered.

The SPEAKER. Pursuant to clause
5 of rule I, further proceedings on this
question will be postponed until later
today following the Suspension Calen-
dar. The Chair will have an announce-
ment with respect to bills on suspen-
sion.

ANNOUNCEMENT BY THE
SPEAKER

The SPEAKER. Pursuant to the
provisions of clause 5 of rule I, the
Chair announces that he will postpone
further proceedings today on each
motion to suspend the rules on which
a recorded vote or the yeas and nays
are ordered, or on which the vote is
objected to under clause 4 of rule XVI.

The first 10 such rollcall votes, if
postponed, will be taken after debate
has been concluded on all motions to
suspend the rules today.

The remaining votes will be taken
tomorrow or Wednesday pursuant to
the Chair's subsequent announcement
under clause 5, rule 1.

SALUTE TO SEYMOUR KNOX

(Mr. HOUGHTON asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. HOUGHTON. Mr. Speaker, here
in Washington, we are exposed daily
to issues of national concern, some-
times international concern, with ora-
tors holding forth on their own par-
ticular slant and philosophy. The
longer I am here the more I realize
that the good and the decent and the
right things that happen in this coun-
try happen usually back home by spe-
cial lifegivers who do not say much
and do not toot their own horns, but
somehow “make a difference”, which I
suppose is something which we all
aspire to.

One such special lifegiver, one silent
citizen, is Seymour Knox, age, 90;
home, Buffalo. This extraordinary
man, in his own way, has done more to
enhance the Nation’s sense of beauty
and design and, frankly, the general
uplifting of our standards than anyone
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I know. Great citizen, wonderful
father, extraordinary athlete, deep be-
liever in his hometown of Buffalo, Mr.
Knox, on your 90th birthday, we
salute you.

SUPPORT CONCURRENT RESO-
LUTION CONCERNING CHEMI-
CAL WEAPONS

(Mr. DAVIS of Illinois asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. DAVIS of Illinois. Mr. Speaker,
Senator Dixon and I introduce legisla-
tion which makes a statement from
the U.S. Congress to the international
community. The concurrent resolution
we are introducing attacks what we
see as an imminent threat to interna-
tional trust and to the security of
mankind throughout the world. To
what do I refer? I am talking about
chemical weapons.

Recent events have reminded us of
the horrendous repercussions to the
use of these hellish poisons. The ban
on chemical weapons by the Geneva
protocol of 1925, and the convention
of 1949, give testimony to the night-
mares witnessed by their use during
World War I, a perverse use of weap-
ons which over 110 nations have
signed a treaty vowing not to repeat.
Silent, deadly, and indiscriminate,
chemical weapons attack civilians and
other noncombatants with a ferocity,
leaving them scarred and wounded,
bleeding and blistered. It is clear that
the use of chemical weapons violates
recognized international law. More im-
portantly, such use rebukes our under-
standing of human rights in general,
and thus of more basic, and more im-
portant laws of mankind.

In his recent speech to the United
Nations, the President emphasized his
intentions to draw together a world
conference to establish an effective
means of achieving a world ban on the
use of chemical weapons.

The concurrent resolution which
Senator DixoN and I introduce in-
tends to establish a unilateral enforce-
ment clause for deterring the use of
chemical weapons. Thus, the Congress
can both support, and extend further,
the diplomatic resolves which will take
place amongst many nations.

As a world leader, the United States
must stand in contempt of the offense
against nations which the use of
chemical weapons represents, must
stand strong in confronting a threat
which dares to drag us all down to the
level of fighting the unknown enemy.
There are no great powers in the face
of the use of chemical weapons; there
are no big guns; there are only the vul-
nerable faces of people.

Let Congress stand forward in their
defense.
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OUR COUNTRY HAS ITS OWN
HORROR: AIDS

(Mr. DORNAN of California asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. DORNAN of California. Mr.
Speaker, I want to underscore the re-
marks of the last speaker, my col-
league, on the horror of poison gas.

The world was stunned when the
first pictures came out of a small city
in the northeast corner of Iraq called
Halabja; 5,000 people probably had
been killed there because of poison

gas.

But we have a horror occurring in
our own country with an enormous
death toll already, and it is the public-
health plague of AIDS.

0 1215

If we adjourn this week, Mr. Speak-
er, and we all hope we do, when we
next convene in January, 5,000 more
people will be dead of AIDS. And that
is a low figure. That will bring the
death toll to 47,000, equal to the
combat deaths in Vietnam over a 9-
year period.

The problem is, deaths from ARC,
AIDS-related complex, are not count-
ed; deaths from direct attack upon the
nervous system and the brain, by the
HI virus are not counted. The doctors
at the World Health Organization,
CDC, and National Institutes of
Health tell us that we probably will
never have a cure, Probably the best
we can do is medication to control the
disease, much as we control diabetes
with insulin. As if that weren't
enough, Mr. Speaker, this House just
passed a cowardly AIDs bill which con-
tained no reporting requirements, no
contact tracing, and no spousal notifi-
cation. This is truly a nightmare, and
this Congress has contributed to it.

NO NEED TO ASSIST THE
COMMUNIST SANDINISTAS

(Mr. DANNEMEYER asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. DANNEMEYER. Mr. Speaker,
on September 20, Speaker of the
House JiM WRricHT made headlines
with attributed reports stating;

We have received clear testimony from
CIA people that they have deliberately done
things to provoke an overreaction on the
part of the government of Nicaragua.

Soon following the comment of the
Speaker of the House, the Marxist
Government of Nicaragua convenient-
1y excused themselves from observing
basic human rights and issued orders
to stifle public demonstrations on the
grounds that they were certainly in-
spired by the CIA,

After squelching one recent demon-
stration, Alberto Saborio, president of

19-059 O-89-30 (Pt. 19)
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the Nicaraguan Bar Association, react-
ed by saying;

To accuse the 6,000 to 7,000 people that
were protesting on the streets, risking their
lives to defend their liberty and fundamen-
tal rights, of being members of the CIA is
the best service that Jim WrIGHT can give to
Moscow, the Sandinista cause and the cause
of international communism.

Mr. Speaker, America deserves and
expects more from a Speaker of the
House than abetting Communists and
providing our adversaries political
fodder whereby they can continue to
oppress their own people. America, at
the very least, deserves a Speaker of
the House who can distinguish be-
tween the good guys and the bad.

COMMUNICATION FROM THE
CLERK OF THE HOUSE

The SPEAKER laid before the
House the following communication
from the Clerk of the House of Repre-
sentatives:

WasHINGTON, DC,
October 3, 1988.
Hon. JiM WRIGHT,
The Speaker, House of Representalives,
Washington, DC

DearR MR. SPEAKER: Pursuant to the per-
mission granted in Clause 5 of Rule III of
the Rules of the U.S. House of Representa-
tives, the Clerk received at 12:15 a.m. on
Saturday, October 1, 1988 the following
message from the Secretary of Senate: That
the Senate agreed to the conference report
on H.R. 4587, agreed to the conference
report and agreed to the House amend-
ments to the Senate Amendments num-
bered 3, 12, 15, 19, 21, 22, 24, 26, and 29 to
H.R. 4776, and that the Senate receded
from its amendments to House amendments
to Senate amendments numbered 176 and
182 to H.R. 4637.

With great respect, I am,

Sincerely yours,
DonnNALD K. ANDERSON,
Clerk, House of Representatives.

ANNOUNCEMENT BY THE
SPEAKER

The SPEAKER. The Chair desires
to announce that pursuant to clause 4
of rule I, the Speaker signed the fol-
lowing enrolled bills on Saturday, Oc-
tober 1, 1988:

H.R. 4587. An act making appropriations

for the legislative branch for the fiscal year
ending September 30, 1989, and for other
purposes;
H.R. 4637. An act making appropriations
for foreign operations, export financing,
and related programs for the fiscal year
ending September 30, 1989, and for other
purposes;

H.R. 4776. An act making appropriations
for the government of the District of Co-
lumbia and other activities chargeable in
whole or in part against the revenues of said
District for the fiscal year ending Septem-
ber 30, 1989, and for other purposes, and

H.R. 4781. An act making appropriations
for the Department of Defense for the fiscal
year ending September 30, 1989, and for
other purposes.
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VETERANS’ JUDICIAL REVIEW
ACT

Mr. MONTGOMERY. Mr. Speaker,
I move to suspend the rules and pass
the bill (H.R. 5288) to amend title 38,
United States Code, to provide an im-
proved system of review of decisions of
the Veterans’ Administration with re-
spect to claims for veterans’ benefits,
and for other purposes, as amended.

The Clerk read as follows:

H.R. 5288

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Veterans’
Judicial Review Act”,

SEC. 2. DECISIONS BY ADMINISTRATOR.

Section 211 of title 38, United States Code,
is amended to read as follows:

“§ 211. Decisions by Administrator; opinions of
Attorney General

“(a)(1) The Administrator shall decide all
questions of law and fact necessary to a de-
cision under a law affecting the provision of
benefits to veterans and the dependents and
survivors of veterans. Except as provided in
paragraph (2) of this subsection, the deci-
sions of the Administrator as to any such
question shall be final and conclusive and
may not be reviewed by any other official or
by any court, whether by an action in the
nature of mandamus or otherwise,

“(2) The second sentence of paragraph (1)
of this subsection shall not apply to—

n‘i(m matters subject to section 223 of this
title;

“(B) matters covered by sections 775 and
784 of this title;

“(C) matters arising under chapter 37 of
this title; and

1"(D) matters covered by chapter 71 of this
title.

“(b) When requested by the Administra-
tor, the Attorney General shall provide to
the Administrator advice or the opinion of
the Attorney General with regard to any
question of law arising under the Constitu-
tion or under any law other than a law pro-
viding benefits for veterans and the survi-
vors and dependents of veterans,”.

SEC. 3. VETERANS' ADMINISTRATION RULEMAKING.

(b) APA PROCEDURES.—(1) Chapter 3 of
title 38, United States Code, is amended by
lnsct:funa after section 222 the following new
section:

“§223. Rulemaking: procedures and judicial
review

“(a) In applying section 552(a)(1) of title 5
to the Veterans’' Administration, the Admin-
istrator shall take care to ensure that sub-
paragraphs (C) and (D) of that section are
complied with, particularly with respect to
opinions and interpretations of the General
Counsel.

“(b) The provisions of section 553 of title 5
(other than subsection (a)(2) of that sec-
tion) shall apply, according to the provi-
sions of that section, to any matter relating
to loans, grants, or benefits under the juris-
diction of the Administrator.

“(¢) An action of the Administrator to
which section 552(a)(1) or 553 of title 5 (or
both) refers (other than an action relating
to the adoption or revision of the schedule
of ratings for disabilities under section 355
of this title) is subject to judicial review.
Such review shall be in accordance with
chapter 7 of title 5, except that—
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“(1) such review may be sought only in
the Court of Appeals for the Federal Cir-
cuit; and

“(2) if such review is sought in connection
with an appeal brought under the provi-
sions of chapter 71 of this title, the provi-
sions of that chapter shall apply rather
than the provisions of chapter 7 of title 5.".

(2) The table of sections at the beginning
of such chapter is amended—

(A) by striking out the item relating to
section 211 and inserting in lieu thereof the
following:

211. Decisions by Administrator: opinion of
Attorney General.”; and.

(B) by inserting after the item relating to
section 222 the following new item:

“223. Rulemaking: procedures and judicial
review.”,
SEC. 4. ATTORNEY FEES.

(a) REVISION OF ATTORNEY FEE LIMITA-
TION.—Section 3404(c) of title 38, United
States Code, is amended to read as follows:

“(¢)1) In connection with a case relating
to benefits under laws administered by the
Veterans' Administration, no fee may be
charged, allowed, or paid for services of
agents and attorneys with respect to pro-
ceedings occurring or services provided prior
to the time the Administrator issues a state-
ment of the case under section 4015 of this
title with respect to the case in question.

“(2) A person who acting as agent or at-
torney represents a person before the Veter-
ans' Administration with respect to any pro-
ceeding on matters occurring after the Ad-
ministrator issues a statement of the case
shall file a copy of any fee agreement be-
tween them with the Veterans' Administra-
tion at such time as may be specified by the
Administrator. The Administrator may
review such a fee arrangement and may
order a reduction in the fee called for in the
agreement if the Administrator finds that
the fee is excessive or unreasonable. An
order under this paragraph may be reviewed
by the Court of Veterans Appeals.”.

(b) VioraTioN To BE A MISDEMEANOR.—
Section 3405 of such title is amended by
striking out “shall be fined not more than
$500 or imprisoned at hard labor for not
more than two years, or both” and inserting
in lieu thereof “shall be fined as provided in
title 18 or imprisoned for not more than one
year, or both".

SEC. 5. COURT OF VETERANS APPEALS.

(a) ESTABLISHMENT OF CoURrT.—Chapter T1
of title 38, United States Code, is amended
to read as follows:

“CHAPTER 71—COURT OF VETERANS
APPEALS

“SUBCHAPTER I—ORGANIZATION AND
JURISDICTION

“4001. Status.

“4002. Jurisdiction; finality of decisions.

“4003. Composition.

“4004. Organization.

“4005. Offices.

“4006. Times and places of sessions.

“SUBCHAPTER II—PROCEDURE

“4011. Fee for filing petition.

“4012. Representation of parties, fee agree-
ments.

“4013. Rules of practice, procedure, and evi-
dence.

“4014. Administration of ocaths and procure-
ment of testimony.

“4015. Filing of notice of disagreement and
appeal.

““4016. Witness fees.

“4017. Hearings.
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‘4018, Decisions.

“4019. Availability of proceedings.

“4020. Publication of reports.

“SUBCHAPTER 1I11—MISCELLANEOUS PROVISIONS

“4031. Employees.

“4032. Expenditures.

“4033. Disposition of fees.

“4034, Fee for transcript of record.

“4035. Practice fee.

“‘SUBCHAPTER IV—DECISIONS AND REVIEW

“4041. Date when Court of Veterans Ap-
peals decision becomes final.

“4042. Review by Court of Appeals for the
Federal Circuit.

“SUBCHAPTER I-ORGANIZATION AND
JURISDICTION

“§ 4001, Status

“There is hereby established, under arti-
cle I of the Constitution, a court of record
to be known as the United States Court of
Veterans Appeals.

“§ 4002. Jurisdiction; finality of decisions

“The Court of Veterans Appeals shall
have exclusive jurisdiction to consider all
questions involving benefits under laws ad-
ministered by the Veterans' Administration.
Decisions by the Court are subject to review
as provided in section 4042 of this title. A
determination by the Court of Veterans Ap-
peals as to a factual matter may not be re-
viewed in any other court. The Court may
not review the schedule of ratings for dis-
abilities under section 355 of this title or
any action of the Administrator in adopting
or revising that schedule.

“H 4003, Composition

“(a) The Court of Veterans Appeals shall
be composed of a chief judge, two deputy
chief judges, and not more than 62 associate
judges.

“(b) The judges of the Court of Veterans
Appeals shall be appointed by the Presi-
dent, by and with the advice and consent of
the Senate, solely on the grounds of fitness
to perform the duties of the office. A person
may not be appointed to the Court who is
not a member of the bar of a Federal court
or of the highest court of a State.

“(c) The term of office of the chief judge
and of the two deputy chief judges of the
Court shall be 15 years. The term of office
of an associate judge of the Court shall be
10 years.

“(d) The chief judge is the head of the
Court. The deputy chief judges shall per-
form such functions as the chief judge di-
rects.

“teX1) The chief judge and the two
deputy chief judges shall each receive a
salary at the same rate as is in effect for
judges of the district courts of the United
States.

“(2) The associate judges of the court
shall each receive a salary at a rate not to
exceed the rate of basic pay in effect for po-
gitions at Level IV of the Executive Sched-
ule.

“(f)(1) A judge of the Court of Veterans
Appeals may be removed from office by the
President on grounds of misconduct, neglect
of duty, engaging in the practice of law, or
physical or mental disability which, in the
opinion of the President, prevents the
proper execution of the judge's duties. A
judge of the Court may not be removed
from office by the President on any other
grounds.

“(2) Before a judge may be removed from
office under this subsection, the judge shall
be provided with a full specification of the
reasons for the removal and an opportunity
to be heard.
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“(3) A judge of the Court who is removed
from office under this subsection (other
than for physical disability) shall not be
permitted to practice before the Court.

“§ 4004. Organization

“(a) The Court of Veterans Appeals shall
have a seal which shall be judicially noticed.

“(b) The Court may hear cases by judges
sitting alone or in panels, as designated by
the chief judge. Any such panel shall have
not less than three judges. The chief judge
shall assign the judges of the Court to such
panels and shall designate the chief of each
such panel.

“(eX1) A majority of the judges of the
Court shall constitute a quorum for the
transaction of the business of the Court. A
vacancy in the Court shall not impair the
powers or affect the duties of the Court or
of the remaining judges of the Court.

“(2) A majority of the judges of a panel of
the Court shall constitute a quorum for the
transaction of the business of the panel. A
vacancy in a panel of the Court shall not
impair the powers or affect the duties of the
psme{ or of the remaining judges of the
panel.

8 4005. Offices

“The principal office of the Court of Vet-
erans Appeals shall be in the District of Co-
lumbia, but the Court and any panel of the
Court may sit at any place within the
United States.

*“§ 4006. Times and places of sessions

“The times and places of sessions of the
Court of Veterans Appeals shall be pre-
scribed by the chief judge. Those times and
places shall be prescribed with a view to se-
curing reasonable opportunity to petitioners
to appear before the Court with as little in-
convenience and expense to petitioners as
practicable.

“SUBCHAPTER II-PROCEDURE
“8 4011. Fee for filing petition

“The Court of Veterans Appeals may
impose a fee for the filing of any petition
with the court. The amount of any such fee
may not exceed $50. The court shall estab-
lish procedures under which such a fee may
be waived in the case of a person who dem-
onstrates that the requirement that such
fee be paid will impose a hardship. A deci-
sion as to such a waiver is final and may not
be not reviewed in any other court.

“8§ 4012, Representation of parties; fee agreements

“(a) The Administrator shall be represent-
ed before the Court of Veterans Appeals by
the General Counsel of the Veterans' Ad-
ministration. A petitioner shall be repre-
sented in accordance with the rules of prac-
tice prescribed by the Court. A qualified
person may not be denied admission to prac-
tice before the Court by reason of failure to
be a member of any profession or calling.

“(b) A person who represents a petitioner
before the Court shall file a copy of any fee
agreement between the petitioner and that
person with the Court at the time the peti-
tion is filed. The Court may review such a
fee arrangement and may order a reduction
in the fee called for in the agreement if it
finds that the fee is excessive or unreason-
able. An order under this subsection is final
and may not be reviewed in any other court.
“§4013. Rules of practice, procedure, and evi-

dence

“(a) The proceedings of the Court of Vet-
erans Appeals shall be conducted in accord-
ance with such rules of practice, procedure,
and evidence as the Court prescribes.
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“(b) The mailing of a pleading, decision,
order, notice, or process in respect of pro-
ceedings before the Court shall be held suf-
ficient service of such pleading, decision,
order, notice, or process if it is properly ad-
dressed to the address furnished by the peti-
tioner on the notice of appeal and it is
mailed by certified or registered mail.

“§ 4014. Administration of oaths and procurement
of testimony

“a) Oaths may be administered by a
judge of the Court of Veterans Appeals, the
clerk of the Court and any deputy clerk of
the Court, and any other employee of the
Court designated in writing for such pur-
pose by the chief judge.

“(b)1) A judge of the Court and any em-
ployee of the Court designated for such pur-
pose under section 4017(b) of this title may
examine witnesses.

“(2) A judge of the Court may require by
subpoena—

“(A) the attendance and testimony of wit-
nesses, and the production of all necessary
books, papers, documents, correspondence,
and other evidence, from any place in the
United States at any designated place of
hearing, and

“(B) the taking of a deposition before any
designated individual competent to adminis-
ter oaths under this chapter.

“(3) In the case of a deposition, the testi-
mony shall be reduced to writing by the in-
dividual taking the deposition or under that
individual’s direction and shall then be sub-
scribed by the person giving the deposition.

“(4) A subpoena under this subsection
shall be ordered by the Court of Veterans
Appeals and shall be signed by the chief
judge (or the clerk of the Court or any
other employee of the Court when acting as
deputy clerk).

“(¢) The Court shall, upon a showing of
good cause, require employees of the Veter-
ans' Administration to testify at a hearing
or to give a deposition in a proceeding
before the Court.

“(d)X1) The Court shall have power to
punish by fine or imprisonment such con-
tempt of its authority as—

“(A) misbehavior of any person in its pres-
ence or so near thereto as to obstruct the
administration of justice;

“(B) misbehavior of any of its officers in
their official transactions; or

“(C) disobedience or resistance to its
lawful writ, process, order, rule, decree, or
command.

“(2) The Court shall have such assistance
in the carrying out of its lawful writ, proc-
ess, order, rule, decree, or command as is
available to a court of the United States.
The United States marshal for a district in
which the Court is sitting shall, if requested
by the chief judge of the Court, attend any
session of the Court in that district.

“§ 4015. Filing of notice of disagn t and
appeal

“(a)(1) A petitioner may initiate review by
the Court of Veterans Appeals by filing a
notice of disagreement with the activity or
office (hereinafter in this chapter referred
to as the ‘agency of original jurisdiction’)
which made the determination with which
disagreement is expressed. Any such notice
must be filed within 180 days of the mailing
of the notice of decision. In simultaneously
contested claims where one is allowed and
one is denied, the time allowed for filing a
notice of disagreement shall be 60 days from
the date notice of the adverse decision is
mailed. In such a case, the agency of origi-
nal jurisdiction shall notify all interested
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persons of the shortened time period for
filing a notice of disagreement.

“(2) A notice of disagreement shall be in
writing and shall be filed by the petitioner.

“(3) If a notice of disagreement is not filed
in accordance with this section within the
prescribed period, the determination shall
become final and the petitioner may not
thereafter request reconsideration of the
claim except as permitted by this title.

‘“(b) If a petitioner files a notice of dis-
agreement within the prescribed period
with the agency of original jurisdiction, the
agency of original jurisdiction shall take
such action to develop additional evidence
or to review the case as it considers proper.
If that action does not resolve the
ment either by granting the benefit sought
or through withdrawal of the notice of dis-
agreement, the agency of original jurisdic-
tion shall promptly issue to the petitioner a
formal statement containing the matters
specified in subsection (¢) of this section
and known as a statement of the case.

“(c) A statement of the case under subsec-
tion (b) of this section shall include the fol-
lowing:

“(1) A summary of the evidence in the
case pertinent to the issue or issues with
which disagreement has been expressed.

“(2) A citation to pertinent laws and regu-
lations and a discussion of how such laws
and regulations affect the agency’s decision.

“(3) The decision on each issue and a sum-
mary of the reasons for such decision.

“¢dX1) In order to complete and perfect
an appeal to the Court, the petitioner must
file a formal appeal with the Court as pre-
scribed by the rules of the Court within 90
days of the mailing of the statement of the
case. Such time period may be extended by
the Court for good cause shown.

“(2) An appeal shall be in such form as
the Court shall by rule prescribe. An appeal
shall set out specific allegations of error of
fact or law which are related to issues pre-
sented by the petitioner's claim. The bene-
g:s& sought on appeal shall be clearly identi-

‘“¢eX1) The Court shall base its decision
on the entire record. The Court may dismiss
an appeal which fails to allege a specific
error of fact or law in the determination
being appealed.

“(2) If the Court finds that the record sets
forth insufficient evidence upon which to
base a decision, the Court may remand the
petition or take such other steps as it con-
siders appropriate.

“(f) The agency of original jurisdiction
and the Court shall adopt appropriate pro-
cedures to expedite decisions on simultane-
ous claims in order to assure a prompt and
fair resolution of a disagreement.

“8§ 4016. Witness fees

“(a) A witness who is summoned or whose
deposition is taken under section 4015 of
this title shall receive the same fees and
mileage as witnesses in courts of the United
States.

“(b) Such fees and mileage and the ex-
penses of taking any such deposition shall
be paid as follows:

“(1) In the case of a witness for the Ad-
ministrator, such payments shall be made
by the Administrator out of moneys appro-
priated for general operating expenses and
may be paid in advance.

“(2) In the case of any other witness, such
payments shall be made, subject to rules
prescribed by the Court of Veterans Ap-
peals, by the party at whose instance the
witness appears or the deposition is taken.
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“§ 4017. Hearings

“(a) Notice and opportunity to be heard
upon a pi g instituted before the
Court of Veterans Appeals shall be given to
the petitioner and to the Administrator. A
hearing before the Court may be closed to
the public upon the determination of the
Court. The testimony and the argument at
any such hearing shall be stenographically
reported.

“{b) The Court may designate employees
of the Court to conduct hearings relating to
a case and to make recommendations to the
Court with respect to the case.

“8 4018. Decisions

“(a) A decision upon a proceeding before
the Court of Veterans Appeals shall be
made as quickly as practicable. In a case
heard by a panel of the Court, the decision
shall be made by a majority vote of the
panel in accordance with the rules of the
Court. The decision of the judge or panel
hearing the case so made shall be the deci-
sion of the Court except as provided in sub-
section (d) of this section,

“(b) The Court shall include in its decision
upon a proceeding a statement of its find-
ings of fact and conclusions of law. Subject
to such conditions as the Court may by rule
provide, the requirements of this subsection
are met if findings of fact or conclusions of
law are stated orally and recorded in the
transcript of the proceedings.

“(¢) A judge or panel shall make a deter-
mination upon any proceeding before the
Court, and any motion in connection there-
with, that is assigned to the judge or panel
by the chief judge. The judge or panel shall
make a report of any such determination
which constitutes its final disposition of the

roceedin,

P g.

“(d) The decision of the judge or panel
shall become the decision of the Court at
the end of the 30-day period beginning on
the date of the report by the judge or panel,
unless within that period the chief judge,
upon the motion of either party, at the re-
quest of the judge or panel, or at the chief
judge’s own initiative, directs that such deci-
sion shall be reviewed by an enlarged panel
of the Court. The decision of a judge or
panel shall not be a part of the record in
any case in which the chief judge directs
that such report shall be reviewed by an en-
larged panel of the Court.

“(e) The Court shall designate in any such
decision those specific records of the Gov-
ernment on which it relied (if any) in
making its decision. The Administrator shall
preserve records so designated for not less
than the period of time designated by the
Administrator of the National Archives and
Records Administration.

“§ 4019. Availability of proceedings

“(a) Except as provided in subsection (b)
of this section, all decisions of the Court of
Veterans Appeals and all evidence received
by the Court and its panels, including a
transcript of the stenographic report of the
hearings, shall be public records open to the
inspection of the public.

“(bX1) The Court may make any provi-
sion which is necessary to prevent the dis-
closure of confidential information, includ-
ing a provision that any such document or
information be placed under seal to be
opened only as directed by the Court.

“(2) After the decision of the Court in a
proceeding becomes final, the Court shall
permit the withdrawal by the party entitled
thereto of originals of books, documents,
and records, and of models, diagrams, and
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other exhibits, introduced in evidence
before the Court or any panel or the Court
may, on its own motion, make such other
disposition thereof as it considers advisable.

“§ 4020. Publication of reports

“(a) The Chief Judge shall designate in
those decisions of the Court of Veterans Ap-
peals which shall have value as a precedent.

“(b) The Court shall provide for the publi-
cation of decisions so designated in such
form and manner as may be best adapted
for public information and use.

“(c) Such authorized publication shall be
competent evidence of the reports of the
Court of Veterans Appeals therein con-
tained in all courts of the United States and
of the several States without any further
proof or authentication thereof.

“(d) Such reports shall be subject to sale
in the same manner and upon the same
terms as other public documents.

“SUBCHAPTER III-MISCELLANEOUS
PROVISIONS

“§ 4031. Employees

“(a) The Court of Veterans Appeals may
appoint, in accordance with the provisions
of title 5 governing appointment in the com-
petitive service, and may fix the basic pay
of, in accordance with chapter 51 and sub-
chapter III of chapter 53 of such title, such
employees as may be necessary to execute
the functions vested in the Court. The
Court may classify such positions based
upon the classification of comparable posi-
tions in the judicial branch.

‘“(b) The Court may employ physicians
and other health professionals to provide it
with expert medical advice.

“§ 4032. Expenditures

“The Court of Veterans Appeals may
make such expenditures (including expendi-
tures for personal services and rent at the
seat of Government and elsewhere, and for
law books, books of reference, and periodi-
cals) as may be necessary efficiently to exe-
cute the functions vested in the Court.
Except as provided in section 4035 of this
title, all expenditures of the Court shall be
allowed and paid, out of any moneys appro-
priated for purposes of the Court, upon
presentation of itemized vouchers signed by
the certifying officer designated by the
chief judge.

“§ 4033. Disposition of fees

“Except as provided in section 4035 of this
title, all fees received by the Court of Veter-
ans Appeals shall be covered into the Treas-
ury as miscellaneous receipts.
“§ 4034, Fee for transcript of record

“The Court of Veterans Appeals may fix a
fee, not in excess of the fee fixed by law to
be charged and collected therefor by the
clerks of the district courts, for comparing,
or for preparing and comparing, a transeript
of the record, or for copying any record,
entry, or other paper and the comparison
and certification thereof.

“§ 4035. Practice fee

“(a) The Court of Veterans Appeals may
impose a periodic registration fee on per-
sons admitted to practice before the Court.
The frequency and amount of such fee shall
be determined by the Court, except that
such amount may not exceed $30 per year.

“(b) The fees described in subsection (a)
of this section shall be available to the
Court for the purpose of employing inde-
pendent counsel to pursue disciplinary mat-
ters.
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“SUBCHAPTER IV—-DECISIONS AND
REVIEW

“§ 4041. Date when Court of Veterans Appeals de-
cision becomes final

“(a) A decision of the Court of Veterans
Appeals shall become final—

“(1) upon the expiration of the time al-
lowed for filing a notice of appeal from such
decision, if no such notice is duly filed
within such time; or

“(2) if such a notice is filed within such
time—

“(A) upon the expiration of the time al-
lowed for filing a petition for certiorari, if
the decision of the Court of Veterans Ap-
peals is affirmed or the appeal is dismissed
by the United States Court of Appeals for
the Federal Circuit and no petition for certi-
orari is duly filed;

“(B) upon the denial of a petition for cer-
tiorari, if the decision of the Court of Veter-
ans Appeals is affirmed or the appeal is dis-
missed by the United States Court of Ap-
peals for the Federal Circuit; or

“(C) upon the expiration of 30 days from
the date of issuance of the mandate of the
Supreme Court, if that Court directs that
the decision of the Court of Veterans Ap-
peals be affirmed or the appeal dismissed.

“(b)(1) If the Supreme Court directs that
the decision of the Court of Veterans Ap-
peals be modified or reversed, the decision
of the Court of Veterans Appeals rendered
in accordance with the mandate of the Su-
preme Court shall become final upon the
expiration of 30 days from the time it was
rendered, unless within such 30 days either
the Administrator or the petitioner has in-
stituted proceedings to have such decision
corrected to accord with the mandate, in
which event the decision of the Court of
Veterans Appeals shall become final when
so corrected.

“(2) If the decision of the Court of Veter-
ans Appeals is modified or reversed by the
United States Court of Appeals for the Fed-
eral Circuit and if—

“(A) the time allowed for filing a petition
for certiorari has expired and no such peti-
tion has been duly filed, or

“(B) the petition for certiorari has been
denied, or

“¢C) the decision of the United States
Court of Appeals for the Federal Circuit has
been affirmed by the Supreme Court,

then the decision of the Court of Veterans
Appeals rendered in accordance with the
mandate of the United States Court of Ap-
peals for the Federal Circuit shall become
final on the expiration of 30 days from the
time such decision of the Court of Veterans
Appeals was rendered, unless within such 30
days either the Administrator or the peti-
tioner has instituted proceedings to have
such decision corrected so that it will accord
with the mandate, in which event the deci-
sion of the Court of Veterans Appeals shall
become final when so corrected.

“(c) If the Supreme Court orders a rehear-
ing, or if the case is remanded by the United
States Court of Appeals for the Federal Cir-
cuit to the Court of Veterans Appeals for a
rehearing, and if—

“(1) the time allowed for filing a petition
for certiorari has expired and no such peti-
tion has been duly filed, or

“(2) the petition for certiorari has been
denied, or

“(3) the decision of the United States
Court of Appeals for the Federal Circuit has
been affirmed by the Supreme Court,
then the decision of the Court of Veterans
Appeals rendered upon such rehearing shall
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become final in the same manner as though
no prior decision of the Court of Veterans
Appeals had been rendered.

“(d) As used in this section, the term
‘mandate’, in case a mandate has been re-
called before the expiration of 30 days from
the date of issuance thereof, means the
final mandate.

“§ 4042, Review by Court of Appeals for the Fed-
eral Circuit

“(a)1)A) After a decision of the Court of
Veterans Appeals is entered in a case, any
party to the case may obtain a review of the
decision with respect to the validity of any
statute or regulation (other than the sched-
ule of ratings for disabilities under section
355 of this title) or any interpretation there-
of (other than a determination as to a factu-
al matter) that was relied on by the Court
in making the decision. Such a review shall
be obtained by filing a notice of appeal
within such time after the notice of such de-
cision is mailed to the petitioner as may be
prescribed by the Supreme Court under sec-
tion 2072 of title 28.

“(B) The United States Courts of Appeals
for the Federal Circuit shall have exclusive
jurisdiction to review and decide any chal-
lenge to the validity of any statute or regu-
lation or any interpretation thereof brought
under this section, and to interpret constitu-
tional and statutory provisions, to the
extent presented and necessary to a deci-
sion. The judgment of such court shall be
final subject to review by the Supreme
Court upon certiorari, in the manner provid-
ed in section 1254 of title 28.

“(2)(A) When a judge or panel of the
Court of Veterans Appeals determines that
a controlling question of law is involved
with respect to which there is a substantial
ground for difference of opinion and that
there is in fact a disagreement between the
petitioner and the Veterans' Administration
with respect to that question of law and
that the ultimate termination of the case
may be materially advanced by the immedi-
ate consideration of that question, the judge
or panel shall notify the chief judge of that
determination. Upon receiving such a notifi-
cation, the chief judge shall certify that
such a question is presented, and any party
to the case may then petition the United
States Court of Appeals for the Federal Cir-
cuit to decide the question. That court may
permit an interlocutory appeal to be taken
on that question if such a petition is filed
with it within 10 days after the certification
by the chief judge of the Court of Veterans
Appeals. Neither the application for, nor
the granting of, an appeal under this para-
graph shall stay proceedings in the Court of
Veterans Appeals, unless a stay is ordered
by a judge of the Court of Veterans Appeals
or by the United States Court of Appeals
for the Federal Circuit.

“(B) For purposes of subsections (b) and
(e) of this section, an order described in this
paragraph shall be treated as a decision of
the Court of Veterans Appeals.

“(b) The Court of Appeals for the Federal
Circuit shall decide all relevant questions of
law, including interpreting constitutional
and statutory provisions. The court shall
hold unlawful and set aside any statute or
regulation or any interpretation thereof
(other than a determination as to a factual
matter) that was relied upon in the decision
of the Court of Veterans Appeals that the
Court of Appeals for the Federal Circuit
finds to be—

“(1) contrary to constitutional right,
power, privilege, or immunity;
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“(2) in excess of statutory jurisdiction or
authority;

“(3) without observance of procedure re-
quired by law; or

“(4) resting upon a policy judgment, rea-

soning, or factual premise so unacceptable
as to render the matter arbitrary or capri-
cious.
The Court of Appeals may not review the
facts of the appeal or the application of any
law or regulation to those facts unless there
is presented a constitutional issue.

“(e)(1) Upon such review, the Court of Ap-
peals for the Federal Circuit shall have
power to affirm or, if the decision of the
Court of Veterans Appeals is not in accord-
ance with law, to modify or to reverse the
decision of the Court of Veterans Appeals.
If the decision is modified or reversed, the
Court shall remand the case to the Court of
Veterans Appeals for a rehearing, as justice

require,

“(2) Rules for review of decisions of the
Court of Veterans Appeals shall be those
prescribed by the Supreme Court under sec-
tion 2072 of title 28.

“(3) The United States Court of Appeals
for the Federal Circuit and the Supreme
Court may impose damages in a case in
which the decision of the Court of Veterans
Appeals is affirmed and it appears that the
notice of appeal was filed merely for
delay.”.

(b) CrEricAL AMENDMENT.—The items re-
lating to chapter 71 in the tables of chap-
ters before part I and at the beginning of
part V are each amended to read as follows:

“71. Court of Veterans Appeals........cseror.. 4001",
SEC. 6. ADJUDICATIVE AUTHORITY OF VETERANS'
ADMINISTRATION.

(a) IN GeneraL—Chapter 51 of title 38,
United States Code, is amended by adding
at the end the following new subchapter:

“SUBCHAPTER IV—-GENERAL
ADJUDICATIVE AUTHORITY

“8 3031. Right to reopen claims

“Upon the presentation of new and mate-
rial evidence, the Administrator may review
any previous determination of the Adminis-
trator with respect to benefits under laws
administered by the Veterans’ Administra-
tion. Any such review shall be carried out in
accordance with regulations which the Ad-
ministrator shall prescribe.

“§ 3032. Independent medical opinions

“(a) When, in the judgment of the Admin-
istrator, expert medical opinion, in addition
to that available within the Veterans' Ad-
ministration, is warranted by the medical
complexity or controversy involved in a case
being considered by the Veterans' Adminis-
tration, the Administrator may secure an
advisory medical opinion from one or more
independent medical experts who are not
employees of the Veterans' Administration.

“(b) The Administrator shall make neces-
sary arrangements with recognized medical
schools, universities, or clinies to furnish
such advisory medical opinions at the re-
quest of the Administrator. Any such ar-
rangement shall provide that the actual se-
lection of the expert or experts to give the
advisory opinion in an individual case shall
be made by an appropriate official of such
institution.

“8§ 3033. Burden of proof; benefit of the doubt

“(a) Except when otherwise provided by
the Administrator in accordance with the
provisions of this title, a person who is a
claimant for benefits under a law adminis-
tered by the Veterans' Administration shall
have the burden of submitting evidence suf-
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ficient to justify a belief by a fair and im-
partial individual that the claim is well
grounded. The Administrator shall assist a
claimant in developing the facts pertinent
to such a claim. Such assistance shall in-
clude requesting information as described in
section 3006 of this title.

“(b) When, upon considering all evidence
and material of record in a proceeding
before the Veterans' Administration involv-
ing a claim for benefits under a law adminis-
tered by the Veterans’ Administration,
there is an approximate balance of positive
and negative evidence regarding the merits
of an issue material to the determination of
the claim, the benefit of the doubt in resolv-
ing each such issue shall be given to the
claimant. Nothing in this subsection shall
be construed as shifting from the claimant
to the Administrator the burden specified in
subsection (a) of this section.”.

(b) CrLErRICAL AMENDMENT.—The table of
sections at the beginning of such chapter is
&r:ended by adding at the end the follow-

“SUBCHAPTER IV—GENERAL ADJUDICATIVE
AUTHORITY

“3031. Right to reopen claims.

*3032. Independent medical opinions.

“3033. Burden of proof; benefit of the

doubt.”.
SEC. 7. TRANSFER OF PERSONNEL AND ASSETS OF
BOARD OF VETERANS APPEALS.

(a) TraNsFERS.—The personnel employed,
and the assets, liabilities, contracts, proper-
ty, records, and unexpended balances of ap-
propriations, authorizations, allocations,
and other funds employed, used, held, aris-
ing from, available to, or to be made avail-
able, in connection with functions and of-
fices of the Board of Veterans' Appeals shall
be transferred to the Court of Veterans Ap-
peals.

(b) PersoNNEL.—Personnel transferred
pursuant to subsection (a) shall be trans-
ferred in accordance with applicable laws
and regulations relating to the transfer of
functions, except that the classification and
compensation of such personnel may not be
reduced for one year after such transfer.

(c) TUNeExPENDED FuNDs.—Unexpended
funds transferred pursuant to subsection (a)
may be used only for the purposes for which
the funds were originally authorized and ap-
propriated.

{(d) PRESERVATION OF EXISTING CASES.—
Any matter which on the day before the ef-
fective date of this Act is pending before the
Board of Veterans' Appeals shall be trans-
ferred to the Court of Veterans Appeals and
shall be pending in the same manner before
such Court.

SEC. 8. INITIAL APPOINTMENT OF JUDGES TO
COURT OF VETERANS APPEALS.

(a) CH1Er JUDGE To BE APPOINTED FIRST.—
The President may not appoint an individ-
ual to be a deputy chief judge or associate
judge of the Court of Veterans Appeals
under section 4003(b) of title 38, United
States Code, as added by this Act, until the
chief judge of such Court has been appoint-
ed. The President shall nominate an individ-
ual for appointment to the position of chief
judge of such Court not later than April 1,
1989,

(b) STAGGERING OF INITIAL APPOINT-
MENTS.—Of the persons first appointed to
the Court of Veterans Appeals under sec-
tion 4003(b) of title 38, United States Code,
as added by this Act—

(1) one of the deputy chief judges shall be
appointed for a term of seven years, as des-
ignated by the President at the time of ap-
pointment; and
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(2) of the associate judges—

(A) one-third shall be appointed for a
term of 4 years;

(B) one-third shall be appointed for a
term of 7 years; and

(C) one-third shall be appointed for a
term of 10 years;
as designated by the President at the time
of appointment.

(c) Junces.—Judges of the Court of Veter-
ans Appeals may be appointed before the ef-
fective date of this Act.

SEC. 9. EFFECTIVE DATE.

(a) EFFeCTIVE DATE.—This Act shall take
effect on June 1, 1989,

(b) APPLICABILITY TO CASES AFTER DATE OF
ENACTMENT.—A person who on or after the
date of the enactment of this Act files a
notice of disagreement with the Veterans’
Administration with respect to a matter is
entitled to have the matter determined sub-
ject to the provisions of the amendments
made by this Act. The Board of Veterans’
Appeals may not hear or decide a matter
with respect to which a notice of disagree-
ment is filed with the Veterans' Administra-
tion on or after the date of the enactment
of this Act.

(¢) APPLICABILITY TO ATTORNEYS FEES.—
The amendment to section 3404(c) of title
38, United States Code, made by section 4(a)
shall apply with respect to services of
agents and attorneys performed after the
effective date of this Act.
e‘:}The: SPEAKER. Is a second demand-

?

Mr. SOLOMON. Mr. Speaker, I
demand a second.

The SPEAKER. Without objection,
a second will be considered as ordered.

There was no objection.

The SPEAKER. The gentleman
from Mississippi [Mr. MONTGOMERY]
will be recognized for 20 minutes and
the gentleman from New York [Mr.
Soromon] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Mississippi [Mr. MONTGOMERY].

GENERAL LEAVE

Mr. MONTGOMERY. Mr. Speaker,
I ask unanimous consent that all
Members may have 5 legislative days
in which to revise and extend their re-
marks on H.R. 5288, the bill presently
under consideration.

The SPEAKER. Is there objection
to the request of the gentleman from
Mississippi?

There was no objection.

Mr. MONTGOMERY. Mr. Speaker,
I yield myself such time as I may con-
sume.

Mr. Speaker, HR. 5288 would pro-
vide judicial review of decisions of the
Veterans’ Administration with respect
to claims for veterans’ benefits.

The bill enjoys bipartisan support
and was ordered reported by our com-
mittee on September 15, 1988, by a
vote of 29 to 4.

I am grateful to all Members of our
committee who have worked hard to
get this bill to the floor of the House.

I want to give special thanks to the
ranking minority member of the com-
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mittee, JERRY SorLomon, for his coop-
eration and leadership.

I'm grateful to my good friend, and
senior member of the committee, DoN
Epwarps, for his willingness to work
things out so that we can get a bill to
the Senate and resolve our differences
before the Congress adjourns.

Don Epwarps has been one of the
strongest advocates for judicial review
of veterans’ claims in the Congress.

He has worked for many years to
obtain congressional approval.

He deserves much credit for getting
this bill before the House, as does the
gentleman from Illinois [Mr. Evans], a
member of the committee, who cer-
tainly has been interested in judicial
review.

Mr. Speaker, I would also like to
thank the Democratic leadership, the
gentleman from California [Mr.
CoerLHo] and the gentleman from
Michigan [Mr. Bonior], for their help
and assistance. I appreciate the quick
action of the Committee on the Judici-
ary, led by the gentleman from New
Jersey [Mr. Ropino] and the gentle-
man from Massachusetts [Mr. FRANK],
chairman of the Subcommittee on Ad-
ministrative Law and Governmental
Relations, for getting this bill to the
floor today.

The issue of judicial review of veter-
ans' claims has been around for some
time,

The Committee on Veterans' Affairs
first held hearings in 1952. Many hear-
ings have followed over the years.

It is a complex and, sometimes, emo-
tional issue.

For many years, there was no con-
sensus among the veterans organiza-
tions on whether veterans’ claims
should be subject to judicial review;
therefore, putting a bill together that
organizations could support was very
difficult.

Mr. Speaker, following extensive
hearings in our committee in 1986, I
stated my willingness to work with the
various veterans’ organizations in
drafting a bill that would resolve this
long-standing issue.

I believe this bill will do it.

I am pleased to say that H.R. 5288
has the support of the major veterans’
organizations, including the American
Legion, disabled American Veterans,
Veterans of Foreign Wars, AMVETS,
Jewish War Veterans, Blinded Veter-
ans Association, American-Polish Vet-
erans, Military Order of the Purple
Heart, Non Commissioned Officers As-
sociation of U.S.A. and others.

The committee bill is also in accord
with the recommendations of the judi-
cial conference.

Mr. Speaker, since the provisions of
H.R. 5288 are explained in some detail
in our committee report, I will only
outline the bill’s major provisions.

In lieu of the Board of Veterans’ Ap-
peals, our bill would establish an arti-
cle I Court of Veterans' Appeals.
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We believe it is better for veterans
that their cases be reviewed in a spe-
cialized court rather than the U.S. dis-
trict courts.

U.S. district courts are not well
equipped to make decisions that would
be consistent from district to district.

In addition, they are already over-
burdened.

Why add to the workload?

Veterans should not have to wait
years to get decisions on questions of
law or fact.

A special court will expedite the de-
cisionmaking process and its decisions
will be more consistent.

The Court of Veterans' Appeals
would not be bound by decisions of the
administrator, VA regulations, or gen-
eral counsel opinions.

Judges would be appointed by the
President and confirmed by the
Senate.

Each member of the court would be
required to be a member in good
standing of the bar of a State.

The court would be authorized to
employ lawyers and doctors who
would advise the court on all legal and
medical matters.

The court would have authority to
appoint hearing officers to hold hear-
ings throughout the country for the
convenience of veterans.

The field hearing record and the
hearing officer's recommendation
would be submitted to the court,
which would make the decision in the
case.

Under the committee bill, the veter-
an and his or her attorney would have
a full review of the facts and law
before the court on all issues raised by
the veteran with the Veterans’ Admin-
istration. ‘

Determinations of fact would be
final with this court.

Challenges to VA regulations, inter-
pretation of statutes and constitution-
al questions could be appealed to the
Court of Appeals for the Federal Cir-
cuit and on to the Supreme Court.

Mr. Speaker, the bill would repeal
the $10 limitation on attorney fees
under current law.

No fee would be allowed until the
VA has denied a veteran’s case and has
issued a statement of the case.

However, veterans would then be
free to negotiate a reasonable fee ar-
rangement with an attorney.

The fee arrangement between the
veteran and the attorney would be
filed with the court and the court
could reduce the fee if it was excessive
or unreasonable.

Our committee would monitor the
fee provision closely to make certain
there are no abuses.

Mr. Speaker, we believe the ap-
proach we have taken will have minor
impact the judicial system.

In addition, the veteran will get a
prompt, independent review of the law
and the facts in his or her case before
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a court of law. The veteran will not
have to wait many years for a final de-
cision.

This is a good bill and it deserves the
strong support of the House.

Mr. Speaker, I reserve the balance of
my time.

Mr. SOLOMON. Mr. Speaker, I yield
myself such time as I may consume.

Mr, Speaker, first of all I would like
to make two comments. One is to com-
mend the gentleman from Mississippi
[Mr. MoNTGOMERY] for his leadership

and finally getting this very important

issue to the floor in a position that we
can all support; and second, I wish to
thank the gentleman from California
[Mr. Epwarps] because without his
full cooperation, we never could have
gotten this shaken loose from the
Committee on the Judiciary and out
here on the floor today. So on behalf
of all veterans we thank the gentle-
man from California [Mr. EDwARDS].

Mr. Speaker, I rise in strong support
of H.R. 5288 to provide for judicial
review of Veterans’ Administration
claims decisions and for repeal of the
$10 attorney fee limitation in veterans
claim cases.

This is a matter of great interest and
importance to veterans. The debate
about judicial review of veteran's
claims has gone on for many years,
always without resolution. It is a com-
plex issue. The term “judicial review”
has meant many things to many veter-
ans. And that has been a large part of
the difficulty.

But in the past several months, for
the first time, a compromise has
become possible as positions on the
issue have evolved. SoNNY MONTGOM-
ERY, as chairman of the Veterans' Af-
fairs Committee, and I, as ranking
member, have previously opposed the
judicial review bills considered by our
committee. I have opposed it in the
past for several reasons.

First, I haven’t believed and still
don't believe that judicial review will
effectively fix the most pressing prob-
lems existing in the VA’s present
claims adjudication system, which, on
the whole, operates as well as can be
expected given its sometimes inad-
equate staffing and its obsolete data
processing equipment.

Timeliness and quality of decisions
are perhaps sometimes not what they
should be, but in my view, it is not
likely that judicial review would help.

Second, I don’t want any kind of ju-
dicial review to change the basic non-
adversarial character of the relation-
ship between the VA and the veteran,
and to simply create more problems
for veterans and more paperwork for
the VA.

Third, I don’'t want activist Federal
judges attempting to set veterans’
policy, run the VA’s claims system,
and decide its cases for it. We've had
enough problems in the past with a
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U.S. Supreme Court legislating in its
decisions.

And fourth, many major veterans
service organizations, which speak for
millions of veterans, have either op-
posed judicial review entirely, or have
opposed the previous bills our commit-
tee was considering. I have consistent-
ly said that I would not support judi-
cial review if it would drive a wedge
into the veterans community. While I
realize complete unanimity is probably
not possible, a reasonable degree of
consensus is necessary.

I think that the necessary degree of
consensus has now been reached, and,
while many of my reservations about
judicial review remain, I believe a com-
promise is in order.

As a result, Chairman MONTGOMERY
and I introduced H.R. 5288, a biparti-
san compromise, endorsed by the
American Legion, the Veterans of For-
eign Wars, the Disabled American Vet-
erans, AMVETS, and numerous other
veterans groups.

Mr, Speaker, I am not a lawyer, so I
do not approach judicial review from a
lawyer’s perspective. I approach it
from a perspective if what is best and
right for the veteran. This bill was
overwhelmingly reported by our com-
mittee, 29-4. Its approach is intended
to produce timely, consistent, and fair
decisions for veterans in a truly inde-
pendent court which will not be bur-
dened by other cases having nothing
to do with veterans.

While it is probably unavoidable
that the VA will have to create more
of a reviewable record, our proposed
Court of Veterans Appeals would mini-
mize any additional burdens on the
VA and retain the most desirable fea-
tures of the present system—informal-
ity, flexibility, and openness.

The new Court of Veterans Appeals
would, like the Tax Court and the
Court of Military Appeals, be a spe-
cialized court of the executive branch.

Although I have heard some theo-
retical criticisms of specialized courts
in our committee hearings, I have not
once heard them specifically applied
to either court. So far as I know, they
are both doing a thoroughly compe-
tent job. There is no reason why a
Court of Veterans Appeals would not
be just as successful.

And, Mr, Speaker, I want to make it
very clear that the Veterans' Affairs
Committee would exercise close over-
sight of the new court. We don’t want
a sweetheart court which would rub-
berstamp anything, and we wouldn't
tolerate one.

The Court of Veterans Appeals
would be empowered to rule on the
facts in individual cases and on consti-
tutional questions, as well as on the
VA'’s regulations and compliance with
legal requirements. Veterans would
then have an appeal to the court of
appeals for the Federal circuit on ev-
erything except the facts. The issue of
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factual review has been a pivotal one
with the veterans groups, and most do
not want it beyond a specialized court.

Lawyers would be kept out of the
process until after the VA actually
denies the claim. The Veterans Affairs
Committee would also exercise close
oversight over the fees paid by veter-
ans to their attorneys, and attorneys
would be required to file written fee
agreements with the court for its
review in order to protect veterans
from exploitation by an lawyers in-
clined to be greedy.

‘We have found strong support for
the approach taken by H.R. 5288, not
only from veterans, but from eminent
legal scholars, jurists, and the judicial
conference.

Mr. Speaker, we have gone the extra
mile with the Montgomery-Solomon
compromise bill on judicial review. I
realize that significant differences
exist between the Senate bill, S. 11,
and ours, yet I am confident that with
the constructive attitude we are seeing
on all sides, we can have a conference
agreement and send a bill to the Presi-
dent before this 100th Congress con-
cludes its business a few days from
now.

Mr. Speaker, I urge all of my col-
leagues in the strongest possible terms
to approve H.R. 5288 and send us on to
a long-awaited resolution of the judi-
cial review issue.
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Mr. Speaker, I reserve the balance of
my time.

Mr. MONTGOMERY. Mr. Speaker,
I yield such time as he may consume
to the gentleman from New York [Mr.
LAFALCEL

Mr. LAFALCE. Mr. Speaker, | rise in strong
support of H.R. 5288, the Veterans Judicial
Review Act.

This issue is a long-overdue subject of con-
gressional action, and a longstanding concern
of mine. | first cosponsored similar legislation
in 1879, during the 96th Congress. In both the
97th and 98th Congresses | was the principal
sponsor, and in the last Congress | was an
original cosponsor. Once again, | seek to
change the veterans' judicial review process
as an original cosponsor of this legislation.

Mr. Speaker, the Administrative Procedures
Act of 1947 contains safeguards to ensure
that American citizens are treated fairly by the
agencies that administer our Nation's laws.
However, one class of citizens is conspicu-
ously barred from the guarantees of the Ad-
ministrative Procedures Act. That class is vet-
erans. Under a 1933 law, veterans are denied
the right to appeal the decisions of the Veter-
ans' Administration regarding the benefits to
which they are entitled under law.

This antiquated statute effectively bars vet-
erans from independent appeal of VA deci-
sions, and even independent legal counsel to
advise them of their entittements under the
law. The prohibitions were originally intended
to serve the interests of veterans, but in
today's circumstances they are glaring anach-
ronisms that unfairly discriminate against vet-
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erans, depriving them of the same rights to
due process, that have been granted to other
citizens.

H.R. 5288 remedies the defects of current
law while retaining certain strengths in the
current system of adjudicating veterans’
claims. The bill abolishes the existing Board of
Veterans Appeals and establishes an inde-
pendent Court of Veterans Appeals. The new
court will rule on all disputes involving the VA
and veterans.

Mr. Speaker, there is no question that a
system without judicial review is simpler than
a system with judicial review. However, the
prospect of a few more cases in the courts,
and of requiring VA personnel to go to court
to correct mistakes in the VA’s favor as well
as mistakes in the favor of veterans, is over-
shadowed by the need to protect the real in-
terests of veterans and the integrity of our
system of administering laws.

It would be marginally more convenient for
the government to continue its denial of judi-
cial review for veterans. This convenience,
though, is bought at a high cost. A small
number of veterans pay with real hardship; all
veterans pay with insecurity in their legal enti-
tlements; and our Nation as a whole pays by
compromising the equal right of all citizens to
appeal to an independent judiciary for due
process and fair treatment under the law.

Ending this aberration should be an urgent
concern of this Congress. | respectfully urge
the House to pass H.R. 5288 so that those
who so selflessly served this country can re-
ceive the due process they deserve.

Mr. MONTGOMERY. Mr. Speaker,
I yield 4 minutes to the gentleman
from California [Mr. Epwarps], the
ranking majority member and senior
dean on our Committee on Veterans’
Affairs.

Mr. EDWARDS of California. Mr.
Speaker, I thank the distinguished
chairman of the committee for his gra-
cious remarks, and also the ranking
minority member, the gentleman from
New York [Mr. SoLomoN].

Mr. Speaker, I rise in support of
H.R. 5288.

Mr., Speaker, for many years I have
authored, along with many other
members, legislation to provide judi-
cial review for veterans. Indeed, H.R.
639, authored and introduced in the
100th Congress by the gentleman from
Illinois [Mr. Evans] and me, is essen-
tially the same bill that has been
before the House of Representatives
for over 10 years, has been the subject
of many hearings, and has enjoyed
widespread support among our House
colleagues. In this Congress, H.R. 639
has 149 cosponsors here in the House
of Representatives. I offered H.R. 639
as a substitute to H.R. 5288 during the
recent House Veterans' Affairs Com-
mittee markup, but did not prevail.

On July 11, 1988, S. 11 was passed—
for the fifth time—in the Senate. S. 11
is almost identical to the language of
H.R. 639, and is very different from
the bill we have on the floor today.
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H.R. 5288, the bill before us today,
has not been the subject of any hear-
ings and is completely different from
any of the bills that have ever been in-
troduced on the subject. I, along with
many of my colleagues, have very seri-
ous problems with it.

However, I do have commitments
from the distinguished chairman of
the House Veterans' Affairs Commit-
tee, the gentleman from Mississippi
[Mr. MonTGOMERY], and from Senator
CransTON, the author of S. 11 and
chairman of the Senate Veterans' Af-
fairs Committee, that these problems
in H.R. 5288 will be corrected in the
conference committee in accordance
with the many discussions and conver-
sations I have had with Mr. MoNTGOM-
ErRY and our Senate counterparts.
Among other points, this includes scal-
ing back substantially the article I
court created by H.R. 5288, as well as
maintaining and strengthening the
Board of Veterans' Affairs, which H.R.
5288 would abolish.

Based on this agreement, and in the
interest of making progress for veter-
ans on this issue in this Congress, I
will support the passage of H.R. 5288
today, and urge my colleagues to do
s0, too.

I thank the chairman, the gentle-
man from Mississippi [Mr. MONTGOM-
ERY], and the ranking Republican
member of the House Veterans' Af-
fairs, the gentleman from New York
[Mr. SoLoMoN], for their many courte-
sies in working with us toward a har-
monious solution. I believe that, based
on our agreement, legislation that will
truly improve the lot of American vet-
erans can and will be enacted by the
100th Congress.

Mr. MONTGOMERY. Mr. Speaker,
I yield 2 minutes to the distinguished
gentleman from California [Mr.
CoeLro] and I thank him for the help
he has given us in the Democratic
leadership.

Mr. COELHO. Mr. Speaker, al-
though there are a few more steps in
the process, today’s action on this ju-
dicial review legislation promises a his-
toric breakthrough for veterans.

I want to commend several Members
for that breakthrough. The gentleman
from Mississippi, the chairman of the
committee, and the gentleman from
California brought to this legislation a
strong friendship, and strong views.

They have worked those differences
out, and with the leadership of the
gentleman from New York, the rank-
ing member of the committee, made
judicial review legislation possible.

Two other Members have played a
particularly important role in these
negotiations, the gentleman from
Michigan, the founding chairman of
the Vietnam Veterans in Congress,
and the gentleman from Illinois, a
member of the committee, and the
present chair of the Vietnam Veterans
in Congress. They both spoke elo-
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quently and forcefully to the need for
reform.

As I mentioned there are still a few
steps left in the process, but today’s
action promises to be historic, a testa-
ment above all to the leadership of the
chairman of the committee and the
gentleman from California. This body
and our Nation’s veterans are once
again in their debt.

Mr. SOLOMON. Mr. Speaker, I yield
such time as he may consume to a
very valued member of the Committee
on Veterans' Affairs, the gentleman
from Arkansas [Mr. HAMMERSCHMIDT].

Mr. HAMMERSCHMIDT. Mr.
Speaker, I rise in support of H.R. 5288,
to provide for an improved system of
review of the decisions of the Veter-
ans’ Administration with respect to
claims for veterans’ benefits.

This is indeed a historical event. For
a number of years, the Congress has
grappled with the issue of judicial
review for veterans. Today, we are
about to approve legislation which
would, once and for all, give America's
veterans their day in court.

Mr. Speaker, we can all be proud of
the legislation our great chairman,
Mr. MoNTGOMERY, has brought to the
floor today. All of the major veterans’
organizations support this legislation.

These service organizations include
the American Legion, Veterans of For-
eign Wars, Disabled American Veter-
ans, and Amvets.

They represent veterans who served
in World Wars I and II, Korea, and
Vietnam.

Sonny MoONTGOMERY, and our distin-
guished ranking member, JERRY SOLO-
MoN, have forged a compromise bill
which guarantees veterans a day in
court without creating an adversarial
method of factual decisionmaking at
the VA.

The law now states that when there
is the same amount of evidence for
and against a veteran’s case, the veter-
ans, not the Government, is given the
benefit of the doubt. This balance,
which rightly favors America's veter-
ans, will not be altered.

Our committee has a long history of
consideration of court review of VA
benefit decisions. In the past, we have
rejected flawed legislation to permit
wider judicial review of VA decision
making.

However, we have also continually
examined the procedure and substance
of VA decisionmaking in order to de-
termine whether the goals of timeli-
ness, accuracy, and fairness were being
met, and when appropriate, we have
reported legislation designed to in-
crease the VA’s ability to achieve
these goals.

The Montgomery-Solomon bill is a
continuation of that long tradition,
and I strongly request my colleagues
to add their voices in support of the
compromise on judicial review.
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Mr. MONTGOMERY. Mr. Speaker,
I yield such time as he may consume
to the gentleman from Michigan [Mr.
Bon1or], former chairman of the Viet-
nam Veterans in Congress, who has
been very helpful in getting this legis-
lation to the floor.

Mr. BONIOR. Mr. Speaker, let me
join the chorus of praises this after-
noon to all of those who have worked
to move this to the floor of the House.
It has been many, many years in the
making and it is an issue in which I
am so very pleased that Members with
diverse views and interests could come
together.

Someone once said that compromise
is indeed the glue which keeps the leg-
islative process moving.

The diligence of so many people on
this legislation I think is going to be
fruitful when we reach the final step
in conference with Senator CRANSTON
in the Senate.

Mr. Speaker, I want to particularly
thank the chairman of the committee,
the gentleman from Mississippi [Mr.
MonTcoMERY], who in all my dealings
with him on this legislation over the
years has indeed been fair and forth-
right and in the interest of moving
progressive legislation ahead that
would benefit the veterans communi-
ty.

Mr. SOLOMON has my gratitude for
his help in moving this forward as well
as Mr. HAMMERSCHMIDT.

I particularly want to thank my
fellow colleague in the leadership, Mr.
CoeLHO, for taking a special interest in
this and getting this on the agenda.

I would like to pay particular recog-
nition to the gentleman from Califor-
nia [Mr. DoN Epwarps], who for many
years has shepherded this legislation
and worked with the chairman to put
this together, and also, of course, LANE
Evans, who is the present chairman of
the Vietnam Veterans in Congress and
who has played an instrumental, im-
portant role in working this out.

Mr. Speaker, I look forward to this
bill passing overwhelmingly and work-
ing out a reasonable compromise with
our Senate colleagues in getting this
issue behind us so that we can face
other important veterans legislation in
the 101st Congress.

Mr. SOLOMON. Mr. Speaker, I yield
2 minutes to the gentleman from
Pennsylvania [Mr. WALKER].

Mr. WALKER. Mr. Speaker, I rise in
support of this bill. I congratulate the
gentleman from New York and the
gentleman from Mississippi who
brought this bill to the floor. I would
say it is one of the few bills that is on
the calendar out of some 43 today that
is something that we should be consid-
ering here in the late hours of the ses-
sion. It is a valuable piece of legisla-
tion.

Those who have put it together and
brought it to the floor I think deserve
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to be congratulated for their hard
work.

But let us understand why it is we
will now begin to vote on some of
these bills as well. I think it is impor-
tant to vote on this bill and the bills
that follow because normally some of
these 43 bills would have been brought
up here by unanimous consent.

What does that mean? That means
that an awful lot of Members of Con-
gress over the years have been going
home and telling people, “Gee, I don’t
know how that passed. It was done by
unanimous consent and none of us had
any idea what we were doing."”
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Well, this year we are going to have
some idea of what we are doing be-
cause we are going to have to pass
each one of these bills by two-thirds in
order for them to become law, because
I am going to insist that we vote on a
lot of these “dogs” and “ponies” that
the committees are bringing to the
floor and pouring out here, and in
that way we will be assured that every-
body’s vote is recorded on that which
is happening at the end of the session.

It is also important, I think, to note
that out of 43 bills scheduled for today
and 41 bills scheduled for tomorrow—
and I understand a rule is going to be
gotten so we can have additional sus-
pension bills for even more votes—so
far we have no indication we are going
to vote on clean air, on technical cor-
rections to the Tax Act, on the drug
bill, and on a number of other impor-
tant matters that this House should be
considering, It is a question of prior-
ities around here as well. We are going
to be able to vote on a lot of things, a
Congressional Award Act, a number of
Indian bills, wilderness bills, and
forest bills, but somehow we cannot
get to the Clean Air Act. We are going
to be able to vote on all these things,
but somehow we cannot finish the
drug bill. We are going to vote on all
these things, but we cannot get the
Technical Corrections Act to the tax
bill finished.

Mr. Speaker, I think as we see the
Members of Congress voting on these
items over the next several days—and
we are going to be doing a lot of
voting—we ought to be thinking about
our sense of priorities.

Mr. SOLOMON. Mr. Speaker, I yield
such time as he may consume to the
gentleman from New York [Mr.
GILMAN].

Mr. GILMAN. Mr. Speaker, I am
pleased to rise in support of this meas-
ure, H.R. 5288, the Veterans’ Judicial
Review Act, and I want to commend
the gentleman from Mississippi [Mr.
MONTGOMERY], the distinguished
chairman of the Committee on Veter-
ans’ Affairs, and the ranking minority
member of the committee, the gentle-
man from New York [Mr., SoLoMON],
for forging this compromise that final-
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ly makes it possible for our Nation's
veterans to be entitled to a Federal ju-
dicial review. I am pleased too that a
consensus of our veterans organiza-
tions has been worked out in support
of this measure.

I commend the gentleman from Cali-
fornia [Mr. Epwarps] for helping to
bring the bill to the floor at this time.
As we review the history of veterans
benefits, we find that the courts ini-
tially had the responsibility for adjudi-
cating claims for veterans benefits.

Therefore, The courts disclaimed
any role in such determinations and
over the years, Congress opposed any
judicial remedy for veterans benefits.
Now, finally, we are going to give back
to the courts the final review process—
a step which is long overdue. I com-
mend the Committee on Veterans’ Af-
fairs for addressing this extremely im-
portant issue in a way that should aid
our veterans, many of whom have a
number of disability issues that are
continually in contention.

Many of my colleagues are aware
that the Veterans’ Administration,
unlike most other Government agen-
cies, cannot be challenged in court by
beneficiaries seeking higher benefits.
The Board of Veterans Appeals is the
sole and final arbiter in such cases. Al-
though the Senate has adopted legis-
lation several times over the past
decade permitting veterans to take the
VA to court under limited circum-
stance, until today, the House has
been denied the opportunity to voice
their opinion on this complex and con-
troversial issue.

Mr. Speaker, H.R. 5288 establishes
an independent Court of Veterans' Ap-
peals to replace the existing Board of
Veterans Appeals. The Court of Veter-
ans Appeals will have exclusive juris-
diction to consider all questions on
claims for benefits under laws adminis-
tered by the VA, including factual,
legal, and constitutional questions.

Mr. Speaker, hopefully the 100th
Congress will be a monumental one for
our veterans, After today, both the
House and Senate would have adopted
judicial review legislation. Let us hope
that the conferees will work diligently
to allow judicial review to become law
before we adjourn, and also move
ahead on the conference legislation
elevating the VA to a Cabinet-level po-
sition.

H.R. 5288 has the endorsement of
most of our major veterans organiza-
tions. Accordingly, I ask my colleagues
to join in support of the Veterans’ Ju-
dicial Review Act.

Mr. MONTGOMERY. Mr. Speaker,
I am very pleased to yield 3 minutes to
the gentleman from Illinois [Mr.
Evans]l, a member of our committee
who has been very active in judicial
review and who is also chairman of the
Vietnam Veterans in Congress.

Mr. EVANS. Mr. Speaker, our cur-
rent Veterans' Administration adjudi-
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cation process has a fundamental flaw.
VA claims decisions which go against
the veteran are not subject to inde-
pendent review. Veterans do not have
the basic right to due process in their
dealing with agency decisions.

Don Epwarps and I introduced H.R.
639 which would repeal the bar to ju-
dicial review of decisions of the VA on
claims by veterans for VA benefits and
provide for reasonable attorney fees so
that, if a veteran chooses, legal serv-
ices can be retained at an affordable
rate.

I want to commend DoN EDWARDS
for his persistent and tireless efforts
to bring this issue to Congress’ atten-
tion.

I also want to thank the chairman of
the full Veterans’ Affairs Committee,
SonNYy MoNTcOMERY for holding hear-
ings and a markup.

Since the passage of H.R. 5288 by

the Veterans’ Affairs Committee and
Judiciary Committee we have worked
together on a compromise which we
can all support. With this agreement
we will have a bill that will be an im-
provement for the rights of our veter-
ans.
Veterans will be allowed their day in
court with a review of fact before a
smaller article I court and they will be
provided the right to pay for reasona-
ble attorney fees for legal counsel.

For the last several years, the Viet-
nam-era Veterans in Congress and
Vietnam Veterans of America have
pointed to judicial review as the most
important step Congress can take to
fulfill its promise to those who an-
swered our country’s call. For thou-
sands of veterans, the right of judicial
review is the only means they have to
address the problems and complaints
that remain unheard by our Govern-
ment. The difficult factual issues that
are posed by veterans claims will never
be properly resolved if we allow the
system to put a blindfold on and turn
its back.

Our veterans are thankful for the
parades, memorials, and tributes rec-
ognizing their service. Today, we take
a big step in providing their funda-
mental constitutional right to judicial
review.

Mr. FLORIO. Mr. Speaker, | rise in support
of the effort to provide judicial review for vet-
erans. Today, we are considering H.R. 5288,
introduced by Veterans' Affairs Committee
Chairman SonNNY MONTGOMERY. | commend
the efforts of Chairman MONTGOMERY, as well
as Congressman DoN EDWARDS and LANE
Evans for helping to bring attention to this im-
portant veterans' issue.

As a member of the Veterans’ Affairs Com-
mittee, | was pleased to support efforts to pro-
vide veterans the right that every other resi-
dent of this Nation has—the right to pursue
justice in a court of law. Current law prohibits
veterans from going to the courts to seek
review of a Veterans' Administration decision.
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| have long held the belief that the Veter-
ans' Administration is no different from any
other agency of our Government, in terms of
accountability. In order to guarantee that ac-
countability, our Constitution clearly defined
the role of the three branches of our Govern-
ment and provided for court review of actions
by the other two branches. With this right
comes the right that any individual citizen has
to go to court and seek a review.

One would think that our veterans—who
have given so much to this country—would
have the right, when the VA gives them an
unsatisfactory decision to go to court. Any
other citizen has that right. Well, it doesn't
work that way because a veteran does not
have that privilege.

Not only is the veteran limited to pursuing a
case within the VA, but that veteran can only
pay an attorney up to $10 to represent him. |
don't know of too many attorneys who will
take a case for 10 bucks.

As things stand, the last place a veteran
can go if the VA turns him down on a claim is
the Board of Veterans Appeals. This is the
same Board that has an error rate of up to 8.4
percent on substantive matters, 18.2 percent
on judgmental matters, and 21.5 percent on
procedural matters.

This is the same Board that denied 72 per-
cent of the cases in 1980 and 65 percent of
the cases in 1987. This is the same Board
that has a quota system to complete 40 cases
per week in order to get a 5-percent salary
bonus. It is the same Board that had some of
its members deciding one case every 8 min-
utes. This is not the justice our veterans de-
serve.

| am pleased that we have legislation before
us that, once the agreed upon changes are
made during the conference with the other
body, will guarantee the veteran actual judicial
review of all VA decisions. | understand that
the agreement calls for the creation of a small
article | Court of Veterans Appeals to review
all veterans questions, under a “clearly erro-
neous” standard. Further review of regulations
and law would be provided by an article I
court in the form of the Court of Appeals for
the Federal Circuit. Last, the Chairman of the
Board of Veterans Appeals, which will be re-
tained, would be nominated by the President
and confirmed by the Senate while further re-
forms of the BVA would be considered by the
conference committee.

| wish to express my pleasure, on behalf of
the veterans of my community, that this
agreement has been reached. | commend my
colleagues for their efforts and am pleased to
join in this historical effort.

Mr. LAGOMARSINO. Mr. Speaker, | rise in
strong support of H.R. 5288, the Veterans Ju-
dicial Review Act of 1988. | have long been
an active supporter of veterans, for the bene-
fits they were promised and to which they are
entitled. | am pleased to see a bill, containing
judicial review, finally reach the House floor
for final consideration. This bill will give veter-
ans their day in court, without creating an ad-
versarial conflict between veterans and the
Veterans' Administration.

H.R. 5288 will abolish the limitations on
fees that attorneys may charge a veteran for
representing them once the Veterans' Admin-
istration has made a final decision on a claim.
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It will establish an independent Court of Veter-
ans’ Appeals in lieu of the existing Board of
Veterans Appeals, similar to the Court of Mili-
tary Appeals and the U.S. Tax Court, to rule
on disputes involving the Veterans' Adminis-
tration and veterans. Finally, this legislation
will provide for review by the Court of Appeals
for the Federal Circuit of any legal matter
relied on by the Court of Veterans Appeals in
making a decision in a particular case. This
would include constitutional, statutory, and
regulatory matters, and interpretations of law.
It will allow challenges by organizations or in-
dividuals of VA regulations and other interpre-
tive rules under the Administrative Procedure
Act by the Court of Appeals of the Federal
Circuit.

| am pleased to support H.R. 5288. You
may be sure that | will continue to support my
fellow veterans, and the benefits to which
they are entitled.

Mr. SOLOMON. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

Mr. MONTGOMERY, Mr. Speaker,
it goes further than some veterans’
service organizations want to go. It
does not go as far as a couple would
like.

But that is what compromise is all
about, Mr. Speaker.

We only have a few days left to pass
the bill and try to work out our differ-
ences with the Senate on S. 11, which
has passed the other body. I urge the
adoption of the bill. Mr. Speaker, I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
Brooks). The question is on the
motion offered by the gentleman from
Mississippi [Mr. MonTcOoMERY] that
the House suspend the rules and pass
the bill, H.R. 5288, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I, and the
Chair’s prior announcement, further
proceedings on this moton will be post-
poned.

MAKING A CORRECTON IN THE
EDUCATION AND TRAINING
FOR A COMPETITIVE AMERICA
ACT OF 1988

Mr. MARTINEZ. Mr. Speaker, I
move to suspend the rule and pass the
bill (H.R. 5408) to make a correction in
the Education and Training for a
Competitive America Act of 1988.

The Clerk read as follows:

H.R. 5408

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That sec-
tion 6142(b) of the Education and Training
for a Competitive America Act of 1988 is
amended by striking “fiscal year 1988" and
inserting “fiscal year 1989 and such sums as
may be necesary for fiscal years 1990, 1991,
and 1992”,

The SPEAKER pro tempore. Is a
second demanded?
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Mr. COLEMAN of Missouri. Mr.
Speaker, I demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from California [Mr. Magr-
TINEZ] will be recognized for 20 min-
utes and the gentleman from Missouri
[Mr. CoLEMAN] will be recognized for
20 minutes. -

The Chair recognizes the gentleman
from California [Mr. MARTINEZ].

GENERAL LEAVE

Mr. MARTINEZ. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 5408, the bill presently under
consideration.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.

Mr. MARTINEZ. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, I rise today in support
of H.R. 5408. This legislation corrects
a technical error that was made in the
language of the conference report on
H.R. 4848. The conference agreement
on the Access Demonstration Program
provided an authorization for this pro-
gram through fiscal year 1992. Howev-
er, when this bill was reported, this
program was authorized for fiscal year
1988 only. H.R. 5408 would restore the
authorization for the Access Demon-
stration Program through fiscal year
1992 as agreed to in conference. This is
a nonconstroversial bill that has the
support of the chairman of the Com-
mittee on Education and Labor.

Mr. Speaker, I yield back the bal-
ance of my time.

Mr. COLEMAN of Missouri. Mr.
Speaker, I yield myself such time as I
may consume.

Mr. Speaker, I rise in support of
H.R. 5408, a bill which I introduced on
September 28 which makes a correc-
tion in the Education and Training for
a Competitive America Act of 1988.
H.R. 5408 corrects a technical error
made in writing the conference report
on the Omnibus Trade and Competi-
tiveness Act of 1988, and I support its
consideration under Suspension of the
Rules.

In the report, the Access Demonstra-
tion Programs were inadvertently au-
thorized for only 1 year, fiscal year
1988, rather than for the 4-year period
of authorization, beginning in fiscal
year 1989 and ending in fiscal year
1992, which was agreed to by both
House and Senate conferees.

This bill makes a simple, purely
technical change, correcting the draft-
ing error and providing for the full, 4
years of authorization for the Access
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Demonstration Program which was
originally intended.

Access is a vitally needed program
which is designed to expand the col-
lege, vocational, and career opportuni-
ties of rural high school students at-
tending schools in agricultural com-
munities which are encountering fun-
damental economic and social changes.

Access, now a pilot project in north-
western Missouri, provides in-school
support services for counselors, teach-
ers, and school administrators, target-
ing those rural schools with the great-
est need, particularly those serving
low-income, disadvantaged students.
Access has been successful in involving
parents, business and community lead-
ers, and the resources of the State uni-
versities in providing counseling and
educational programs for rural high
school students.

This legislation is noncontroversial,
making only a technical correction to
an unintended drafting error. H.R.
5408 restores the originally agreed
upon 4 years of authorization for this
important rural educational program.
I urge my colleagues to support this
legislation.

Mr. Speaker, I yield back the bal-
ance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from California [Mr.
MarTiNEZ] that the House suspend the
rules and pass the bill, H.R. 5408.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

TECHNICAL AMENDMENTS TO
THE JOB TRAINING PARTNER-
SHIP ACT

Mr. MARTINEZ. Mr. Speaker, I
move to suspend the rules and concur
in the Senate amendment to the bill
(H.R. 4857) to amend the Job Training
Partnership Act to make a technical
change.

The Clerk read as follows:

Senate amendment: Page 1, after line 11,
insert:

Skc. 2. The amendments made by this Act
shall apply with respect to funds available
for expenditure on or after June 30, 1988.

The SPEAKER pro tempore. Is a
second demanded?

Mr. HENRY. Mr. Speaker, I demand
a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from California [Mr. MAR-
TiNez] will be recognized for 20 min-
utes and the gentleman from Michi-
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gan [Mr. HEnNrY] will be recognized for
20 minutes.

The Chair recognizes the gentleman

from California [Mr. MARTINEZ].
GENERAL LEAVE

Mr. MARTINEZ. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
Senate amendment to H.R. 4857.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection,

Mr. MARTINEZ. Mr. Speaker, I
yield myself such time as I may con-
sume. Mr. Speaker, H.R. 4857, a tech-
nical amendment to the Job Training
Partnership Act, was approved unani-
mously under suspension by the House
earlier this year on June 20, 1988.

This amendment was originally in-
troduced to correct an oversight re-
garding whether Congress intended
the general 3-year rollover cap on
JTPA expenditures to apply to pro-
gram research. Since Congress did not
mean to hinder the continuation of
multiyear research and other ongoing
projects designed to make the pro-
gram more efficient, the House unani-
mously approved this technical
amendment. The Department of Labor
fully approved of the waiver for JTPA
sections 452 through 455 of title IV.

The Senate, however, was not able
to act in a timely fashion on the
amendment before the expiration of
the program year, which for the
JTPA, falls at the end of June annual-
ly. Thus, the only difference in this
bill from the verison approved by the
House on June 20, this year, is retroac-
tive language making this effective
from June 30, 1988, the beginning of
this JTPA Program year. The Senate
unanimously approved this bill on
September 23, and I urge the House to
do the same today.

Mr. Speaker, I yield back the bal-
ance of my time.

Mr. HENRY. Mr. Speaker, 1 yield
myself such time as I may consume.

Mr. Speaker, I rise in support of
H.R. 4857—a bill which simply makes
a technical correction to the Job
Training Partnership Act to address
an unforeseen problem that has arisen
in the funding or research projects
under that act.

And I support its consideration
under Suspension of the Rules.

In fact, this legislation was already
passed by the House in June of this
yvear—and is only under consideration
by the House again due to a technical
amendment that was added to the bill
by the Senate making its changes to
the act retroactive.

When Congress enacted JTPA in
1982, in order to assure effective and
timely delivery of services we specifi-
cally required that funding which is
appropriated for the provision of serv-
ices be expended during the program
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year for which the funds are appropri-
ated or during the 2 succeeding years
following that program year.

However, in crafting the language of
the act, we did not specify that this
time limit apply only to moneys appro-
priated for the delivery of services,
and not to funds allotted for research
and other activities which result in a
product—that often requires more
lengthy periods of time.

In a recent interpretation of the law,
the Solicitor of Labor determined that
as currently written, this time limit set
forth in section 161(b) of the act also
applies to moneys appropriated for re-
search, which threatens ongoing ac-
tivities being conducted under con-
tract with the Department of Labor on
our national employment training pro-

grams.

What this legislation does is amend
JTPA to clarify the intent of Con-
gress—that moneys alloted under the
act for research and other activities as
described under sections 452-455 of
JTPA—are not subject to this time
limitation as prescribed under section
161(b) of the act.

This legislation will solve the prob-
lem currently being encountered due
to the Solicitor's recent interpretation
of the act, and clarify what was the
original intent of Congress.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from California [Mr.
MarTINEZ] that the House suspend the
rules and concur in the Senate amend-
ment to the bill, H.R. 4857.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on the motion will be postponed.

AMERICA'S SPACE PROGRAM
HAS NEW BEGINNING WITH
SAFE LANDING OF “DISCOV-
ERY"

(Mr. NELSON of Florida asked and
was given permission to address the
House for 1 minute.)

Mr. NELSON of Florida, Mr. Speak-
er, America is back in its Space Pro-
gram. The space shuttle Discovery has
just landed on the dry lake bed at Ed-
wards Air Force Base in California,
marking the conclusion of an almost
flawless 4-day mission. It has been a
psychological lifting of a burden that
we have been carrying for almost 3
years, having suffered through the
trauma of the Challenger accident, but
with a renewed determination of this
Nation and its space team.

We are back, and now we are going
on to extraordinary accomplishments
in America's Space Program.
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With the gentleman from Pennsyl-
vania [Mr. WALKER], who is my rank-
ing member on my Space Subcommit-
tee, we have had to fight a battle that
was often very difficult in times of
budgetary constraint, but we want to
take this occasion to thank our col-
leagues for the support they have
shown for our Nation’s Space Program
at a time when getting support was
the most difficult.

Mr. Speaker, now that Americans
have reclaimed the high ground, we
will go on to an excellent Space Pro-
gram.

0O 1300

PROMPT PAYMENT ACT OF 1987

Mr. BROOKS. Mr. Speaker, I move
to suspend the rules and concur in the
Senate amendment to the concurrent
resolution (H. Con. Res. 351) to correct
errors in the enrollment in the bill S.
328.

The Clerk read as follows:

Senate amendment: Page 2, after line 4,
insert:

(6) In section 3902(hX2XB) of title 31,
United States Code (as added by section 3(c)
of the bill), strike out clause (ii) and insert
in lieu thereof the following:

“(ii) for a loan agreement, the 30th day
beginning after the date of receipt of an ap-
plication with all requisite documentation
and signatures, unless the applicant re-
quests that the disbursement be deferred;

The SPEAKER pro tempore (Mr.
MoNTGOMERY). Is a second demanded?

Mr. HORTON. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Texas [Mr. BROOKs]
will be recognized for 20 minutes and
the gentleman from New York [Mr.
HorTton] will be recognized for 20 min-
utes.

The Chair recognizes the gentleman
from Texas [Mr. BROOKS].

Mr. BROOKS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, this amendment simply
makes a technical correction in the en-
rollment of the bill S. 328, the prompt
pay bill which passed the House on
July 26, 1988, and the Senate on Octo-
ber 9, 1987.

The technical correction is with ref-
erence to the due date for loan funds
disbursed by the Commodity Credit
Corporation. Specifically, the Senate
amendment recognizes the applicant’s
right to request a deferral in the dis-
bursement of those funds. I urge con-
currence in the Senate amendment so
that prompt pay bill can be cleared
from the President’s signature.

Mr. HORTON. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I, shall not take long
on this simple concurrent resolution.

CONGRESSIONAL RECORD—HOUSE

Chairman Brooks has already done an
excellent job in summarizing what is
essentially a technical correction to S.
328, the Prompt Payment Act Amend-
ments of 1988.

Mr. Speaker, S. 328, as amended by
the Committee on Government Oper-
ations, received unanimous support
earlier this year both in committee
and here on the House floor. It provid-
ed for much needed—and quite exten-
sive—amendments to the original
Prompt Pay Act of 1982. I was a spon-
sor of the original act and the amend-
ments contained in S. 328. These
amendments have the complete sup-
port of the small business community,
the general contractors, the subcon-
tractors and the Office of Manage-
ment and Budget.

The concurrent resolution before us
today simply makes technical changes
in the manner in which the Commodi-
ty Credit Corporation is handled
under the Prompt Payment Act. The
necessity for its correction did not
become apparent until after the bill
was returned to the Senate. There is
no controversy that I am aware of and
50 I urge my colleagues to approve this
correction.

Mr. Speaker, I have no requests for
time, and I yield back the balance of
my time.

Mr. BROOKS. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Texas [Mr.
Brooks] that the House suspend the
rules and concur in the Senate amend-
ment to the concurrent resolution, (H.
Con. Res. 351).

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

COMPUTER MATCHING AND PRI-
VACY PROTECTION ACT OF
1988

Mr. BROOKS. Mr. Speaker, I move
to suspend the rules and concur in the
Senate amendment to the House
amendment to the Senate bill (S, 496)
to amend title 5 of the United States
Code, to ensure privacy, integrity, and
verification of data disclosed for com-
puter matching, to establish Data In-
tegrity Boards within Federal agen-
cies, and for other purposes. The Clerk
read as follows:

Senate Amendment to House Amendment:
In lieu of the matter proposed to be inserted
by the House amendment, insert:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Computer
Malching and Privacy Protection Act of
1988
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SEC. 2. MATCHING AGREEMENTS.

Section 552a of title 5, United States Code,
is amended—

(1) by redesignating subsections (o), (p),
and (q) as subsections (r), (s), and (t), re-
spectively, and

(2) by inserting after subsection (n) the
Jollowing new subsections.

“fo) MATCHING AGREEMENTS.—(1) No record
which is contained in a system of records
may be disclosed to a recipient agency or
non-Federal agency for use in a computer
mateching program except pursuant to a
written agreement between the source
agency and the recipient agency or non-Fed-
eral agency specifying—

“fA) the purpose and legal authority for
conducting the program;

“(B) the justification for the program and
the anticipated results, including a specific
estimate of any savings;

“{C) a description of the records that will
be matched, including each data element
that will be used, the approrimate number
of records that will be malched, and the pro-
jected starting and completion dates of the
matching program;

“{D) procedures for providing individual-
ized notice at the time of application, and
notice periodically thereafter as directed by
the Data Integrity Board of such agency
(subject to guidance provided by the Direc-
tor of the Office of Management and Budget
pursuant to subsection (v)), to—

“(i) applicants for and recipients of finan-
cial assistance or payments under Federal
benefit programs, and

_“(ii) applicants for and holders of posi-
tions as Federal personnel,
that any information provided by such ap-
plicants, recipients, holders, and individ-
uals may be subject to verification through
matching programs;

“(E) procedures for verifying information
produced in such matching program as re-
quired by subsection (p);

“(F) procedures for the retention and
timely destruction of identifiable records
created by a recipient agency or non-Federal
agency in such matching program;

“{G) procedures for ensuring the adminis-
trative, technical, and physical security of
the records matched and the results of such
programs;

“(H) prohibitions on duplication and re-
disclosure of records provided by the source
agency within or outside the recipient
agency or the non-Federal agency, except
where required by law or essential to the
conduct of the matching program;

“(I) procedures governing the use by a re-
cipient agency or non-Federal agency of
records provided in a matching program by
a source agency, including procedures gov-
erning return of the records to the source
agency or destruction of records used in
such program;

“tJ) information on assessments that have
been made on the accuracy of the records
th:dt will be used in such matching program;
a

“{K) that the Comptroller General may
have access to all records of a recipient
agency or a non-Federal agency that the
Comptroller General deems necessary in
order to monitor or verify compliance with
the agreement.

“(2)(A) A copy of each agreement entered
into pursuant to paragraph (1) shall—

“fi) be transmitted to the Committee on
Governmental Affairs of the Senate and the
Committee on Government Operations of
the House of Representatives; and
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“(ii) be available upon request lo the
public.

“{B) No such agreement shall be effective
until 30 days after the date on which such a
copy is transmitted pursuant to subpara-
graph (A)(i).

“fC) Such an agreement shall remain in
effect only for such period, not to exceed 18
months, as the Data Integrity Board of the
agency determines is appropriate in light of
the purposes, and length of time necessary
Jor the conduct, of the matching program.

“{D) Within 3 months prior to the expira-
tion of such an agreement pursuant to sub-
paragraph (C), the Data Integrity Board of
the agency may, without additional review,
renew the matching agreement for a current,
ongoing matching program for not more
than one additional year if—

“ti) such program will be conducted with-
out any change; and

“fii) each parly to the agreement certifies
to the Board in writing that the program
has been conducted in compliance with the
agreement.

“p) VERIFICATION AND OPPORTUNITY TO
Contest FiNpiNgs.—(1) In order to protect
any individual whose records are used in
malching programs, no recipienlt agency,
non-Federal agency, or source agency may
suspend, terminate, reduce, or make a final
denial of any financial assistance or pay-
ment under a Federal benefit program to
such individual, or take other adverse
action against such individual as a result of
information produced by such matiching
programs, until an officer or employee of
such agency has independently verified such
information. Such independent verification
may be satisfied by verification in accord-
ance with (A) the requirements of paragraph
(2); and (B) any additional requirements
governing verification under such Federal
benefit program.

“(2) Independent verification referred to
in paragraph (1) requires independent in-
vestigation and confirmation of any infor-
mation used as a basis for an adverse action
against an individual including, where ap-
plicable—

“A) the amount of the asset or income in-

volved,

“(B) whether such individual actually has
or had access to such asset or income for
such individual’s own use, and

“(C) the period or periods when the indi-
vidual actually had such asset or income.

“f3) No recipient agency, non-Federal
agency, or source agency may suspend, tler-
minate, reduce, or make a final denial of
any financial assistance or payment under
a Federal benefit program to any individual
described in paragraph (1), or take other ad-
verse action against such individual as a
result of information produced by a match-
ing program, (A) unless such individual has
received notice from such agency containing
a statement of its findings and informing
the individual of the opportunity to contest
such findings, and (B) until the subsequent
expiration of any notice period provided by
the program’s law or regulations, or 30 days,
whichever is later. Such opportunity to con-
test may be satisfied by notice, hearing, and
appeal rights governing such Federal benefit
program. The exercise of any such rights
shall not affect any rights available under
this section.

“f4) Notwithstanding paragraph (3), an
agency may take any appropriate action
otherwise prohibited by such paragraph if
the agency determines that the public health
or public safety may be adversely affected or
significantly threatened during the notice
period required by such paragraph.
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“fg) Sancrions.—(1) Notwithstanding any
other provision of law, no source agency
may disclose any record which is contained
in a system of records to a recipient agency
or non-Federal agency for a matching pro-
gram if such source agency has reason to be-
lieve that the requirements of subsection (pJ,
or any matching agreement entered into
pursuant to subsection (o), or both, are not
being met by such recipient agency.

“f2) No source agency may renew a match-
ing agreement unless—

“fA) the recipient agency or non-Federal
agency has certified that it has complied
with the provisions of that agreement; and

“(B) the source agency has no reason lo
believe that the certification is inaccurate.”.
SEC. 3. NOTICE OF MATCHING PROGRAMS.

fa) Norice IN FEDERAL REGISTER.—Subsec-
tion re) of section 552a of title 5, United
States Code, is amended—

(1) by striking out “a
paragraph (10,

f2) by striking out the period at the end of
paragraph (11) and inserting in lieu thereof
“cand”, and

(3) by adding at the end thereof the follow-
ing new paragraph.

“r12) if such agency is a recipient agency
or a source agency in a matching program
with a non-Federal agency, with respect to
any establishment or revision of @ matching
program, at least 30 days prior to conduct-
ing such program, publish in the Federal
Register notice of such establishment or re-
vision.”,

(b) ReporT TO CONGRESS AND OFFICE OF
MANAGEMENT AND BUDGET.—Subsection (1) of
section 552a of title 5, United States Code,
as redesignated by section 2(b)(1) of this Act,
is amended to read as follows:

“fr) REPORT ON NEW SYSTEMS AND MATCH-
ING ProGrams.—Each agency thal proposes
to establish or make a significant change in
a system of records or a matching program
shall provide adequate advance notice of
any such proposal (in duplicate) to the
Commiltee on Government Operations of
the House of Representatives, the Committee
on Governmental Affairs of the Senate, and
the Office of Management and Budgel in
order lo permil an evaluation of the proba-
ble or potential effect of such proposal on
the privacy or other rights of individuals.”.
SEC. 4. DATA INTEGRITY BOARD.

Section 552a of title 5, United States Code,
as amended by section 2(b)(1) of this Act, is
amended by adding at the end thereof the
Jfollowing new subsection:

“fu) DATA INTEGRITY BOARDS.—(1) Every
agency conducting or participating in a
matching program shall establish a Data In-
tegrity Board to oversee and coordinate
among the various components of such
agency the agency’s implementation of this
section.

“t2) Each Data Integrity Board shall con-
sist of senior officials designated by the
head of the agency, and shall include any
senior official designated by the head of the
agency as responsible for implementation of
this section, and the inspector general of the
agency, if any. The inspector general shall
not serve as chairman of the Data Integrity
Board.

“t3) Each Data Integrity Board—

“fA) shall review, approve, and maintain
all written agreements for receipt or disclo-
sure of agency records for matching pro-
grams to ensure compliance with subsection
fo), and all relevant statutes, regulations,
and guidelines;

“fB) shall review all matching programs
in which the agency has participated during

" at the end of
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the year, either as a source agency or recipi-
ent agency, determine compliance with ap-
plicable laws, regulations, guidelines, and
agency agreements, and assess the costs and
benefits of such programs;

“fC) shall review all recurring matching
programs in which the agency has partici-
pated during the year, either as a source
agency or recipient agency, for continued
justification for such disclosures;

“D) shall compile an annual report,
which shall be submitted to the head of the
agency and the Office of Management and
Budget and made available to the public on
request, describing the matching activities
of the agency, including—

“fi) matching programs in which the
agency has participated as a source agency
or recipient agency;

“fii) matching agreements proposed under
subsection (o) that were disapproved by the
Board;

“fiii) any changes in membership or struc-
ture of the Board in the preceding year;

“fiv) the reasons for any waiver of the re-
quirement in paragraph (4) of this section
Jor completion and submission of a cost-
benefit analysis prior to the approval of a
matching program,

“fv) any violations of malching agree-
ments that have been alleged or identified
and any corrective action taken; and

“fvi) any other information required by
the Director of the Office of Management
and Budget to be included in such report;

“(E) shall serve as a clearinghouse for re-
ceiving and providing information on the
accuracy, completeness, and reliability of
records used in matching programs;

“(F) shall provide interpretation and guid-
ance to agency components and personnel
on the requirements of this section for
matching programs;

“(G) shall review agency recordkeeping
and disposal policies and practices for
matching programs to assure compliance
with this section; and

“fH) may review and report on any agency
matching activities that are not matching
programs.

“(4)(A) Exceplt as provided in subpara-
graphs (B) and (C), a Data Integrity Board
shall not approve any written agreement for
a matching program unless the agency has
completed and submitied to such Board a
cost-benefit analysis of the proposed pro-
gram and such analysis demonstrates that
the program is likely to be cost effective.

‘“‘B) The Board may waive the reguire-
ments of subparagraph (A) of this paragraph
if it determines in writing, in accordance
with guidelines prescribed by the Director of
the Office of Management and Budget, that
a cost-benefit analysis is not required.

“(C) A cost-benefil analysis shall not be re-
quired under subparagraph (A) prior to the
initial approval of a written agreement for
a matching program that is specifically re-
quired by statute. Any subsequent written
agreement for such a program shall not be
approved by the Data Integrity Board unless
the agency has submitled a cost-benefit
analysis of the program as conducted under
the preceding approval of such agreement.

“15)(A) If a matching agreement is disap-
proved by a Data Integrity Board, any party
to such agreement may appeal the disap-
proval to the Director of the Office of Man-
agement and Budgel. Timely notice of the
filing of such an appeal shall be provided by
the Director of the Office of Management
and Budgel to the Commiltee on Govern-
mental Affairs of the Senate and the Com-
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mittee on Government Operations of the
House of Representatives.

“fB) The Director of the Office of Manage-

ment and Budget may approve a matching

notwithstanding the disapproval
of a Data Integrity Board if the Director de-
termines that—

“i) the matching program will be consist-
ent with all applicable legal, regulatory, and
policy requirements;

“fii) there is adequate evidence thal the
matching agreement will be cost-effective;
and

“(iii) the matching program is in the
public interest.

“fC) The decision of the Director lo ap-
prove a matching agreement shall not take
effect until 30 days after it is reported to
committees described in subparagraph (4).

“tD) If the Data Integrity Board and the
Director of the Office of Management and
Budget disapprove a malching program pro-
posed by the inspector general of an agency,
the inspector general may report the disap-
proval to the head of the agency and to the

Congress.

“f6) The Director of the Office of Manage-
ment and Budget shall, annually during the
first 3 years after the date of enactment of
this subsection and biennially thereafter,
consolidate in a report to the Congress the
information contained in the reports from
the various Data Integrity Boards under
paragraph (3)(D). Such report shall include
detailed information about costs and bene-
Jits of matching programs that are conduct-
ed during the period covered by such con-
solidated report, and shall identify each
waiver granted by a Data Integrity Board of
the requirement for completion and submis-
sion of a cost-benefit analysis and the rea-
sons for granting the waiver.

“f7) In the reports required by paragraphs
(3)(D) and (6), agency matching activities
that are not matching programs may be re-
ported on an aggregate basis, if and to the
exrtent necessary to protect ongoing mw en-

i

JSorcement or counterintelligence i g
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data of which may not be used to make deci-
sions concerning the rights, benefits, or
privileges of specific individuals;

“(iii) matches performed, by an agency (or
component thereof) which performs as its
principal function any activity pertaining
to the enforcement of criminal laws, subse-
quent to the initiation of a specific criminal
or civil law enforcement investigation of a
named person or persons for the purpose of
gathering evidence against such person or
persons;

“fiv) matches of tax information (I) pur-
suant to section 6103(d) of the Internal Rev-
enue Code of 1986, (II) for purposes of tar
administration as defined in section
6103(b)(4) of such Code, (III) for the purpose
of intercepting a tax refund due an individ-
ual under authority granted by section 464
or 1137 of the Social Security Act; or (IV) for
the purpose of intercepting a tax refund due
an individual under any other taxr refund
intercept program authorized by statute
which has been determined by the Director
of the Office of Management and Budgel to
contain verification, notice, and hearing re-
quirements that are substantially similar to
the procedures in section 1137 of the Social
Securily Act;

“(v) matches—

“fI) using records predominantly relating
to Federal personnel, that are performed for
routine administrative purposes (subject to
guidance provided by the Director of the
Office of Management and Budget pursuant
to subsection (v)); or

“(II) conducted by an agency using only
records from systems of records maintained
by that agency;

if the purpose of the malch is not to take
any adverse financial, personnel, discipli-
nary, or other adverse action against Feder-
al personnel; or

“fvi) matches performed for foreign coun-

tions.”
SEC. 5. DEHNH‘IONS

Subsection fa) of section 552a of title §,
United States Code, is amended—

(1) by striking out “and” at the end of
paragraph (6),

(2) by striking out the period at the end of
paragraph (7) and inserting in lieu thereof a
semicolon, and

(3) by adding at the end thereof the follow-
ing new paragraphs:

“{8) the term ‘matching program’—

“(A) means any computerized comparison

of—

“ti) two or more automated systems of
records or a system of records with non-Fed-
eral records for the purpose of—

“(1) establishing or verifying the eligibility
of, or continuing compliance with statutory
and regulatory requirements by, applicants
Jfor, recipients or beneficiaries of, partici-
pants in, or providers of services with re-
spect to, cash or in-kind assistance or pay-
ments under Federal benefit programs, or

“(II) recouping payments or delinquent
debts under such Federal benefit programs,

or

“ii) two or more automated Federal per-
sonnel or payroll systems of records or a
system of Federal personnel or payroll
records with non-Federal records,

“{B) but does not include—

“(i) matches performed to produce aggre-
gate statistical data without any personal
identifiers;

“(i1) matches performed to support any re-
search or statistical project, the specific

terintelli purposes or to produce back-
ground checks Jor security clearances of Fed-
eral personnel or Federal contractor person-
nel;

“(9) the term ‘recipient agency’ means any
agency, or contractor thereof, receiving
records contained in a sysiem of records
Jrom a source agency for use in a matching
program,

“f10) the term ‘non-Federal agency’ means
any State or local government, or agency
thereof, which receives records contained in
a system of records from a source agency for
use in a matching program;

“f11) the term ‘source agency’' means any
agency which discloses records contained in
a system of records to be used in a malching
program, or any State or local government,
or agency thereof, which discloses records to
be used in a matching program;

“(12) the term 'Federal benefit program’
means any program administered or funded
by the Federal Government, or by any agent
or State on behalf of the Federal Govern-
ment, providing cash or in-kind assistance
in the form of payments, grants, loans, or
loan guarantees to individuals; and

“f13) the term ‘Federal personnel’ means
officers and employees of the Government of
the United States, members of the uniformed
services (including members of the Reserve
Components), individuals entitled to receive
immediate or deferred retirement benefits
under any retiremeni program of the Gov-
ernment of the United States (including sur-
vivor benefits).”.
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SEC. 6. FUNCTIONS OF THE DIRECTOR OF THE
OFFICE OF MANAGEMENT  AND
BUDGET.

fa) AMENDMENT.—Section 552a of title 5,
United States Code, is further amended by
adding at the end thereof the following:

“lv) OFFICE OF MANAGEMENT AND BUDGET
RESPONSIBILITIES.—The Director of the Office
of Management and Budget shall—

“(1) develop and, after notice and oppor-
tunity for public comment, prescribe guide-
lines and regulations for the use of agencies
in implementing the provisions of this sec-
tion; and

“f2) provide continuing assistance to and
oversight of the implementation of this sec-
tion by agencies.”.

(b) IMPLEMENTATION GUIDANCE FOR AMEND-
MENTS.—The Director shall, pursuant to sec-
tion 552a(v) of title 5, United States Code,
develop guidelines and regulations for the
use of agencies in implementing the amend-
ments made by this Act not later than 8
muﬂw after the date of enactment of this

(4]

fc) CONFORMING AMENDMENT.—Section 6 of
the Privacy Act of 1974 is repealed.

SEC. 7. COMPILATION OF RULES AND NOTICES.

Section 552a(f) of title 5, United States
Code, is amended by striking out “annually”
:n the last sentence and inserting “biennial-
v
SEC. 8. ANNUAL REPORT.

Subsection (s) of section 552a of title 5,
United States Code fas redesignated by sec-
tion 2 of this Acl), is amended—

(1) by striking out “ANNvUAL" in the head-
ing of such subsection and inserting “BIen-
NIAL';

(2) by striking out “annually submit” and
inserting “diennially submit”;

3) by striking out “preceding year” and
inserting “preceding 2 years’; and

(4) by striking out “such year” and insert-
ing “such years”.

SEC. 9. RULES OF CONSTRUCTION,.

Nothing in the amendments made by this
Act shall be construed to authorize—

(1) the establishment or maintenance by
any agency of a national data bank that
combines, merges, or links information on
individuals maintained in systems of
records by other Federal agencies;

2) the direct linking of computerized sys-
tems of records maintained by Federal agen-
cies;

(3) the computer matching of records not
otherwise authorized by law; or

(4) the disclosure of records for computer
malching except to a Federal, State, or local
agency.

SEC. 10. EFFECTIVE DATES.

fa) IN GENERAL—Except as provided in
subsection (b), the amendments made by
this Act shall take effect 9 months after the
date of enactment of this Act.

(b) Exceprrons.—The amendment made by
sections 3(b), 6, 7, and 8 of this Act shall
take effect upon enactment.

The SPEAKER pro tempore. Is a
second demanded?

Mr. HORTON. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Texas [Mr. BROOKS]
will be recognized for 20 minutes and
the gentleman from New York [Mr.
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HorTon] will be recognized for 20 min-
utes.

The Chair recognizes the gentleman
from Texas [Mr. BROOKS].

Mr. BROOKS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, the House passed the
computer matching bill on August 1,
1988. The Senate has agreed to the
House bill with a few minor amend-
ments. Overall I think the Senate
amendments represent improvements
to the House bill. I am aware of no
controversy over the Senate’s changes.

Mr. Speaker, I urge adoption of the
Senate amendments.

Mr. Speaker, I ask unanimous con-
sent that a detailed summary of the
Senate amendments be included at
this point in the RECORD.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Texas?

There was no objection.

Mr. BROOKS. Mr. Speaker, I in-
clude the summary referred to as fol-
lows:

The Senate amendment includes minor
changes to the House-passed provisions of S.
496, the Computer Matching and Privacy
Protection Act of 1988. The amendment,
which takes the form of a substitute amend-
ment, alters the following provisions of the
House-passed bill:

1. TERMS OF MATCHING AGREEMENTS

The amendment modifies Section 2 of the
House-passed version of S, 496, which sets
forth elements that must be included in the
written matching agreements required by
the bill. The amendment modifies this sec-
tion of the House bill in two respects:

First, the House bill requires that the
matching agreements contain procedures
for providing individualized notice at the
time of application, and periodically there-
after as directed by the Data Integrity
Board to applicants for and recipients of fi-
nancial assistance or payments under Feder-
al benefit programs and to applicants for
and holders of positions as Federal person-
nel, that any information provided by them
may be subject to verification through
matching programs.

The requirement for notice to such indi-
viduals that their records may be matched
was also a provision contained in the
Senate-passed bill. There is concern, howev-
er, that the provision of the House bill that
requires individualized notice periodically to
all persons who are already receiving Feder-
al benefits or persons who are already hold-
ing positions in the Federal government
may be prohibitively expensive, especially if
this provision is interpreted as requiring
agencies to send separate notices to these
persons that their records may be matched.
Thus, the amendment modifies the House
provision to require the matching agree-
ment to include procedures for providing in-
dividualized notice at the time of applica-
tion, and notice periodically thereafter as
directed by the Data Integrity Board, to
these persons that their records may be sub-
ject to verification in matching programs.

This amendment is intended to require in-
dividualized notice for all applicants for
benefits and federal positions. Such notice
can be included on the application form or
with other notices provided to applicants.
The amendment is intended to provide more
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flexibility for agencies when providing peri-
odic notice to persons who are re-
ceiving benefits or who already hold govern-
ment positions. The specific procedures for
giving periodic notice for a particular
matching program should be directed by the
Data Integrity Board, subject to guidance
from the Office of Management and
Budget. Constructive notice, such as publi-
cation of the matching program in the Fed-
eral Register, is not considered adequate to
meet the periodic notice requirement except
in very limited circumstances when actual
notice would interfere with the essential
purpose of the match. The mailing of sepa-
rate periodic notices is not required by law,
but could be required in specific instances
either by the Data Integrity Board or
through OMB guidance,

Second, the amendment reinstates the
provision from the Senate-passed bill that
matching agreements contain procedures
for the retention and timely destruction of
identifiable records created by matching
programs, This provision recognizes that
agencies must retain the information cre-
ated by matching programs in order to con-
duct the matching program, and the verifi-
cation and followup that is essential to the
matching program. This would include the
investigation and prosecution that may
result from a matching program that uncov-
ers activity that warrants civil or criminal
investigation or prosecution. All records cre-
ated by the match, however, should be de-
stroyed as soon as the records are no longer
needed for the match itself and directly re-
lated followup.

2, VERIFICATION

The amendment modifies section 2 of the
House-passed bill to specify that independ-
ent verification of the information produced
by the matching program must, at a mini-
mum, meet the independent verification re-
quirements as set forth in this bill. The
House-passed version of S. 496 allowed veri-
fication to be satisfied by either require-
ments set forth in the bill or the verifica-
tion requirements governing the particular
Federal benefit program involved in the
matching program.

The amendment is intended to assure that
agencies will, at a minimum, meet the verifi-
cation requirements set forth in S. 496,
which include independent investigation
and confirmation of any information used
as a basis for adverse action against an indi-
vidual. Both versions of the bill include spe-
cific elements that must be verified, when
applicable to the matching program.

3. DELAY IN TAKING ADVERSE ACTIONS

Both bills prohibit agencies from suspend-
ing, terminating, reducing, making a final
denial of any financial assistance or pay-
ment under a federal benefit program, or
from taking any other adverse action
against individuals based on the informa-
tion produced by a matching program until
the individual has received a notice of the
findings and has been given an opportunity
to contest the findings. The House-passed
bill prohibits any such adverse action until
60 days after notice and opportunity to con-
test findings have been given to the individ-
ual, while the Senate bill does not specify a
period of time for agencies to wait until
taking adverse action.

A strict rule that agencies must wait 60
days before taking adverse action is too rigid
to be applied to all matching programs cov-
ered by the bill, and may result in a signifi-
cant number of erroneous payments being
made to ineligible claimants under Federal
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benefit programs. In some cases, a 60 day
delay may be longer than the waiting period
required by the law or regulations governing
the specific Federal benefit program in-
volved in the matching program, thus caus-
ing confusion to agency officials over which
waiting period they must follow prior to
taking adverse action,

The amendment alters the delay period to
provide that agencies may not take adverse
action until the individual has been given
notice of the findings of the match and an
opportunity to contest the findings of the
match and until the subsequent expiration
of the notice period provided by the law or
regulation governing the program, or 30
days after giving a notice of findings and of
the opportunity to contest findings, which-
ever is later. This provision will shorten the
delay to minimize the danger of allowing er-
roneous payments to continue, while ensur-
ing a minimal notice period of 30 days,
which is necessary to comport with due
process rights. For programs in which a
longer notice and contest period is allowed,
this longer period would govern.

4. COST BENEFIT ANALYSIS

The House bill, but not the Senate-passed
bill, requires agencies to submit a cost-bene-
fit analysis of the proposed matching pro-
gram before a matching agreement can be
approved by the Data Integrity Board. A
waiver of the cost-benefit analysis require-
ment is available from the Data Integrity
Board in accordance with guidelines pre-
scribed by OMB.

Mandating a pre-match cost-benefit analy-
sis is inappropriate for those matching pro-
grams that are required by law. Thus, the
Senate amendment specifically exempts
these matches from the up-front cost-bene-
fit analysis requirement.

Since the costs of matching programs
should be considered for those matches that
will be repeated to determine if the match-
ing program is truly cost-effective, the
Senate amendment further specifies that
any subsequent matching agreement for a
matching program specifically required by
statute will not be approved by the Data In-
tegrity Board unless the agency has submit-
ted a cost-benefit analysis of the program as
conducted.

5. CONFORMING AND TECHNICAL AMENDMENTS

The Senate amendment makes clarifying
and conforming amendments, such as:

Providing that any reports on matching
activities conducted outside the scope of
this bill may present information on an ag-
gregate basis in order to protect counterin-
telligence investigations, in addition to pro-
tecting law enforcement matching programs
(as specified in the House bill);

Adding matches performed to produce
background checks for security clearances
of Federal contractor personnel to the list
of matching programs exempted from the
bill; and

Including any program administered by a
state on behalf of the Federal government
within the definition of ‘“federal benefit
program” in order to clarify that state-ad-
ministered Federal benefit programs, such
as AFDC and Medicaid, are included within
this definition.

Mr. HORTON. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, these Senate amend-
ments are consistent with and repre-
sent refinements of the House legisla-
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tion. I urge my colleagues to support
the Senate amendments.

Mr. Speaker, computer matching is a
vital tool in discovering waste, fraud,
and abuse.

It was a computer match that led to
last week’s indictment of 27 U.S.
pilots. These pilots allegedly lied
about drug- or alcohol-related convic-
tions in order to get—or keep—their li-
censes.

According to Saturday's New York
Times, the FAA matched the names of
people applying for pilot medical cer-
tificates with the national driver regis-
try. This registry lists people whose
driver's licenses were suspended or re-
voked for alcohol-related violations.

Subsequently, the Department of
Transportation matched pilot applica-
tions against FBI alcohol and drug
conviction records.

As a result of the Department of
Transportation’s efforts, a Florida
grand jury indicted those 27 pilots.

Clearly, responsible computer
matching is in the public good.

The Government Operations Com-
mittee approved its version of the leg-
islation by voice vote. These Senate
amendments are consistent with and
represent refinements of the House
legislation. I urge my colleagues to
support the Senate amendments.

Mr. Speaker, I yield back the bal-
ance of my time.

Mr. BROOKS. My Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Texas [Mr.
Brooxks] that the House suspend the
rules and concur in the Senate amend-
ment to the House amendment to the
Senate bill, S. 496.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

TRANSFER OF CONTROL OF
GENERAL ACCOUNTING
OFFICE BUILDING

Mr. BROOKS. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 5052) to amend title 31 of the
United States Code to provide for a
transfer of control of the General Ac-
counting Office Building and to im-
prove the administration of the Gen-
eral Accounting Office, as amended.

The Clerk read as follows:

H.R. 5052

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,
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SECTION 1. PROPERTY MANAGEMENT AUTHORITY
OF THE COMPTROLLER GENERAL.
Chapter T of title 31, United States Code,
is amended by adding at the end thereof the
following new subchapter:
“Subchapter VI—Property Management
“§781. Authority over the General Accounting
Office Building

‘“(a) The Comptroller General shall have
exclusive custody and control over the
building located at 441 G Street, NNW., in
the District of Columbia, that is generally
known as the General Accounting Office
Building, including operation, maintenance,
protection, alteration, repair, and assign-
ment of space therein. Such custody and
control shall also extend to any machinery,
equipment, spare parts and tools located in
and usable for the operation and mainte-
nance of the General Accounting Office
Building. For the purposes of securing ap-
proval of any prospectus detailed proposed
alterations of the General Accounting
Office Building, as required by section T of
the Public Buildings Act of 1959, as amend-
ed (40 U.S.C. 606), the Comptroller General
shall perform the functions assigned to the
Administrator of General Services by that
section.

“(b) Upon request of the Comptroller
General, the Administrator of General Serv-
ices shall provide, to the extent resources
are available, any necessary services for the
protection of the property and persons in
the General Accounting Office Building, in-
cluding the provision of special police, re-
sponding to and investigating incidents, and
the monitoring of the perimeter security
system. Such services may be provided with
or without reimbursement as the Comptrol-
ler General and the Administrator may
agree.

“(c)1) The Comptroller General is au-
thorized to enter into agreements or con-
tracts to acquire property or services on
such terms and conditions and in such a
manner as he deems necessary and without
regard to section 3709 of the Revised Stat-
utes (41 U.S.C. 5); except that the Comp-
troller General may not acquire real proper-
ty unless specifically authorized by law. In
exercising the authority granted by this sec-
tion, the Comptroller General shall obtain
full and open competition in accordance
with the principles and purposes of the
Competition of Contracting Act of 1984.

*“(2) To the extent that funds are other-
wise available for obligation, agreements or
contracts for utility services may be made
for periods not exceeding 10 years.

“(3) The Comptroller General may make
advance, progress, and other payments
which relate to agreements or contracts en-
tered into under authority of this section,
without regard to the provisions of section
3324(a) and (b) of this title.

“§782. Leasing of space in the General Account-
ing Office Building

“The Comptroller General is authorized
to lease or otherwise provide space and serv-
ices with the General Accounting Office
Building to persons, both public and private,
or to any department, agency or instrumen-
tality of the United States Government
upon such terms and conditions as the
Comptroller General deems necessary to
protect the public interest. The Comptroller
General shall establish a rental rate for
such leased space equivalent to the prevail-
ing commercial rate for comparable space
devoted to a similar purpose in the vicinity
of the General Accounting Office Building.
Additionally, the Comptroller General may
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make available, on occasion, or may lease at
such rates and on such other terms and con-
ditions as the Comptroller General deems to
be in the public interest, auditoriums, meet-
ing rooms, and lobbies of the General Ac-
counting Office Building to persons, firms,
or organizations engaged in cultural, educa-
tional, or recreational activities (as defined
in section 105 of the Public Buildings Coop-
erative Use Act of 1976 (40 U.S.C. 612a). The
Comptroller General will consult with the
Administratior of General Services and will
give priority to Federal agencies in filling
available space within the General Account-
ing Office Building. Payments for space or
services may be made in advance or by way
of reimbursement and shall be deposited to
a special account and shall be available for
expenditure for operation, maintenance,
protection, alteration, or repair of the Gen-
eral Accounting Office Building in such
amounts as are specified in annual appro-
priation Acts without regard to fiscal year
limitations.

“§783. Rules and regulations

“(a) The Comptroller General is author-
ized to make all needful rules and regula-
tions for the government of the General Ac-
counting Office Building, and to annex to
such rules and regulations such reasonable
penalties, within the limits prescribed in
subsection (b), as will ensure their enforce-
ment. Such rules and regulations shall be
posted and kept posted in a conspicuous
place on such Federal property.

“(b) Whoever shall violate any rule or reg-
ulation promulgated pursuant to subsection
(a) shall be fined not more than $500 or im-
prisoned not more than 6 months, or both.”,
SEC. 2. CLERICAL AND CONFORMING AMEND-

MENTS.

“(a) CLERICAL AMENDMENT.—The table of
subchapters for chapter 7 of title 31, United
States Code, is amended by inserting after
the item relating to subchapter V the fol-
lowing new subchapter:

“Subchapter VI—Property Management
“Sec.

“781. Authority over the General Account-
ing Office Building.

“782. Leasing of space in the General Ac-
counting Office Building.

“783. Rules and regulations.”.

“(b) CONFORMING AMENDMENTS.—Section
702 of title 31, United States Code, is
amended—

‘(1) by striking out subsection (¢); and

“(2) by redesignating subsection (d) as
subsection (c).

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from Texas [Mr.
Brooxks] will be recognized for 20 min-
utes and the gentleman from Utah
[Mr. NieLsonN] will be recognized for
20 minutes.

The Chair recognizes the gentleman
from Texas [Mr. BROOKS].

Mr. BROOKS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, the headquarters build-
ing of the General Accounting Office
currently is under the custody and
control of the General Services Ad-
ministration. H.R. 5052 will transfer
custody and control over that building
to the Comptroller General of the
United States. In addition, it provides



October 3, 1988

authority and procedures that will
allow the Comptroller General to
carry out his responsibilities for man-
agement of this building.

At hearings conducted by our Gov-
ernment Activities and Transportation
Subcommittee, GAO testified that it
has sought to gain control over its
headquarters building for a number of
years. Its argument is based on two
points:

First, GAO believes that it can
better provide for care, maintenance,
repair, and rehabilitation of the build-
ing. For instance, the building current-
ly has a serious problem involving the
removal and containment of asbestos.
It will require outlays of several mil-
lion dollars to cure this problem.
While GAO would like to budget for
this work itself and believes that it can
do so on an expedited basis, GSA
would have to fit the work into its own
budgeted asbestos removal program.

The second point is the inappropri-
ateness of the General Accounting
Office, which has the mandate of
overseeing operations of the executive
branch budget and priority setting.

Both of these points argue in favor
of transferring custody and control of
the headquarters building to the
Comptroller General. Such action will
also be consistent with GSA’s large-
scale program of delegating to occu-
pant agencies the operation of major
office buildings.

Mr. Speaker, I urge adoption of H.R.
5052.

Mr. Speaker, I yield back the bal-
ance of my time,

Mr. NIELSON of Utah. Mr. Speaker,
I yield myself such time as I may con-
sume,

1 rise in support of H.R. 5052, legisla-
tion that will transfer from GSA to
GAO control of the General Account-
ing Office Building and the land on
which it sits. This bill passed the Gov-
ernment Activities and Transportation
Subcommittee and the full Govern-
ment Operations Committee by unani-
mous votes. It makes sense that GAO,
as a legislative branch agency, have
control over its building space, and I
urge that my colleagues join me in
supporting this legislation.

Mr. Speaker, I have no requests for
time, and I yield back the balance of
my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Texas [Mr.
Brooks] that the House suspend the
rules and pass the bill, H.R. 5052, as
amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’'s prior announcement, further
proceedings on this motion will be
postponed.
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GENERAL LEAVE

Mr. BROOKS. Mr. Spearker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
bill just considered and on the two
preceding matters, Senate amend-
ments to House Concurrent Resolu-
tion 351 and S. 496.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Texas?

There was no objection.

PROVIDING SECRETARY OF THE
AIR FORCE AUTHORITY TO
CONVEY CERTAIN LAND

Mr. HUTTO. Mr. Speaker, I move to
suspend the rules and pass the bill
(H.R. 5291) to provide the Secretary of
the Air Force with authority to convey
certain land.

The Clerk read as follows:

H.R. 5291

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. LAND EXCHANGE, OKALOOSA COUNTY,
FLORIDA

(a) TrANSFER.—Subject to subsections (b)
through (h), the Secretary of the Air Force
may convey to the State of Florida all right,
title, and interests of the United States in
and to four contiguous parcels of real prop-
erty (and improvements thereon) described
as parcels 5 through 8, respectively, in Air
Force Final Disposal Directive AF/RED 84-
171 and consisting of approximately 156
acres located in Okaloosa County, Florida.

(b) CoNSIDERATION.—(1) In consideration
for the conveyance by the Secretary under
subsection (a), the State of Florida shall
convey to the United States all right, title,
and interest of such State in and to a tract
of real property (and improvements there-
on) consisting of approximately 85.8 acres
and located south of United States Highway
98 near the west end of the Destin Bridge,
Destin, Florida, adjacent to the property of
Eglin Air Force Base. Such conveyance shall
specifically include any claim of the State of
Florida to any lands included in such tract
as may have been created by natural accre-
tion or dumping of dredge spoil, and the
State shall specifically covenant not to
claim any lands abutting such tract that
may be created by natural accretion of
dumping of dredge spoil in the future,.

(2) In addition to the consideration de-
scribed in paragraph (1), Okaloosa County,
Florida, shall convey to the United States
all right, title, and interest it may have in
the property described in such paragraph,
including claims based on natural accretion
or dumping of dredge spoil in the past or
that may occur in the future.

(¢) CoNTINUED PUuBLIC AcceEss.—The Secre-
tary may take appropriate action to ensure
that public access for recreational purposes
to the property described in subsection (b)
is continued in the manner and to the
extent permitted on the date of the enact-
ment of this Act.

(d) ExistiNG EasemMENTS.—Existing ease-
ments for roads and public utilities may be
excepted from any conveyance under this
Act, as determined by the Secretary.

(e) Exacr DESCRIPTION OF Lawp.—The
exact acreages and legal descriptions of the
real property to be conveyed under this Act
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shall be determined by surveys which are
satisfactory to the Secretary. The cost of
any such survey shall be borne by the State
of Florida.

(f) REVERSION FOR NONUSE.—(1) The Secre-
tary shall, as part of the conveyance of the
property described in subsection (a), provide
that, at the end of the 10-year period begin-
ning on the date of such conveyance, all of
such property not being used for education-
al purposes at the end of such period shall
revert to the United States.

(2) Any property that reverts as described
in paragraph (1) shall be transferred to the
Department of Agriculture, United States
Forest Service, without reimbursement.

(g) TRANSFER TO NATIONAL PARK SERVICE.—
Any of the land, or land accreting thereto,
conveyed to the United States under subsec-
tion (b) that the Secretary determines is not
needed by any department or other agency
of the Department of Defense shall be
transferred to the Department of the Interi-
or, National Park Service, without reim-
bursement, for incorporation into the Gulf
Islands National Seashore.

(h) ApDITIONAL TERMS AND CONDITIONS,—
The Secretary may require such additional
terms and conditions in connection with the
conveyance authorized by subsection (a) as
the Secretary considers appropriate to pro-
tect the interests of the United States.

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from Florida [Mr.
HuTrro] will be recognized for 20 min-
utes and the gentleman from Arizona
[Mr. Stump] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Florida [Mr. HuTTol.

Mr. HUTTO. Mr. Speaker, I yield
myself such time as I may consume,

Mr. Speaker, this bill provides the
Secretary of the Air Force authority
to convey land between his Depart-
ment and the State of Florida. Con-
veyance of the 156 acres of excess land
at Eglin Air Force Base would permit
the construction of joint use higher
educational facilities for the Okaloosa-
Walton Community College [OWCC]
and the University of West Florida
[UWF1.

Florida legislative appropriations
have a sunset provision which require
the construction to begin prior to the
beginning of the 101st Congress,
hence, passage of this bill is necessary
during this Congress.

Air Force officials have approved of
and support this exchange. The 156
acres are a part of the 11 parcels listed
in Air Force Final Disposal Directive
AF/RED 84-1T1, parcels 5-8.

MAI appraisals for the parcels to be
exchanged show the value of the 85.8-
acre gulf-front parcel to be more than
twice as valuable as the 156-acre
parcel of Air Force land. The MAI ap-
praisal for the Air Force land is $2.5
million, the MAI appraisal for the
State-owned gulf-front property is $6
million,

The Air Force desires to have the
85.8 acres of gulf-front property to add
to the NCO Beach Club and other fa-
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cilities adjacent to it. Additionally, it
completes the ownership of the entire
eastern end of the island providing
greater security for the Air Force.

The legislation provides reverter
clauses to be placed on the respective
parcels to have the 85.8 acres to
become part of the Gulf Island Na-
tional Seashore and the 156 acres to
become part of the Choctawhatchee
National Forest if they are not used
for the purposes described in the act.

Mr. Speaker, I reserve the balance of
my time.

Mr. STUMP. Mr. Speaker, I rise in
support of H.R. 5291.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
New York [Mr. MARTIN].

Mr. MARTIN of New York. Mr.
Speaker, I thank the gentleman from
Arizona [Mr. Stumr] for yielding.

From the point of view of the minor-
ity and the Subcommittee on Military
Construction, we have viewed this leg-
islation; it was introduced by the hon-
orable gentleman from Florida [Mr.
Hvutrol, and we are satisfied that it is
in the best interest of the U.S. Gov-
ernment and the Air Force to make
this transfer. Not so incidentally it will
have to be done in the 100th Congress,
if we are going to get on with the con-
struction, and we have no problems at
all with this, and we salute the gentle-
man from Florida [Mr. Hurrol for
having worked through this legislative
process in a most timely fashion.

Mr. STUMP. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

Mr. HUTTO. Mr. Speaker, I appreci-
ate the comments of the gentleman
from New York [Mr. MARTIN] and the
gentleman from Arizona [Mr. StumMP],
and I yield back the balance of my
time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Florida [Mr.
Hurrol that the House suspend the
rules and pass the bill, H.R. 5291.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’'s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. HUTTO. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
bill just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Florida?

There was no objection.

CONFERENCE REPORT ON H.R.
4174, SBA REAUTHORIZATION
AND AMENDMENT ACT OF 1988

Mr. LAFALCE submitted the follow-
ing conference report and statement
on the bill (H.R. 4174) to amend the
Small Business Act to establish pro-
grams and initiate efforts to assist the
development of small business con-
cerns owned and controlled by women,
and for other purposes:

CoONFERENCE REPORT (H. REPT, 1029)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
4174) to amend the Small Business Act and
the Small Business Investment Act of 1958,
and for other purposes, having met, after
full and free conference, have agreed to rec-
ommend and do recommend to their respec-
tive Houses as follows:

That the House recede from its disagree-
ment to the amendment of the Senate and
agree to the same with an amendment as
follows:

In lieu of the matter proposed to be in-
serted by the Senate amendment insert the
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Ineligibility of Small Business En-
gaged in Business with South
Africa.

Women-owned Business.

Analysis of Financing Sources.

Effective Data Collection on
Women-owned Business.

Management and Technical Assist-
ance for Women-owned Small
Business.

New Procurement Center Repre-
sentatives.

Rural Area Business Development
Plans.

Increased Contract Opportunities.

Private Sector Cooperation.

Background Check Policy—Finger-
printing.

Amendments Relating to Program
Sor Blind and Handicapped.

Miscellaneous Amendments.

Funding Extensions.

Promulgation of Rules,

Effective Date.

TITLE II—PREFERRED SURETY BOND

Sec.
Sec.

201,
202.

GUARANTEE PROGRAM

Short Title.
Authority of the Administration.

following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHoRT TrTLE.—This Act may be cited as
the “Small Business Administration Reau-
thorization and Amendment Act of 1988,

(b) TABLE OF CONTENTS,—

TITLE I-GENERAL REAUTHORIZATION

PROVISIONS

Sec. 101. Program Levels and Authoriza-
tions.

Sec, 102. Form Simplification and Preferred
Financing.

Sec. 103. Guarantee Percentages for Pre-
ferred Lenders.

See. 104. Examinations of Small Business
Investment Companies.

See. 105. Minimum Life of Limited Partner-
ship Small Business Invest-
ment Companies.

Sec. 106. Periodic Small Business Invest-
ment Company  Debenture
Sales.

Sec. 107. General Accounting Office Eval-
uation of the Service Corps of
Retired Execulives,

Sec. 108. Participation in the Small Busi-
ness Innovation and Research
Program.

Sec. 109. SBA Program Data and Evalua-
tion.

Sec. 110. Breakout Procurement Center
Representatives.

Sec. 111. Amendments Relating to Revolv-
ing Funds.

Sec. 112. Development Company Loan Pro-
gram.

Sec. 113. Secondary Market in Development
Company Loans.

Sec. 114. Development Company Deben-
tures.

Sec. 115. Development Company Loans—
Policy.

Sec. 116. Development Company Loans—
Leased Premises.

Sec. 117. Development Companies—Staff
and Overhead.

Sec. 118. Disaster Loan Policy.

Sec. 119. Definition of Disasters.

Sec. 120. Disaster Assistance.

Sec. 121. Disaster Mitigation Actions.

Sec. 122. Unsecured Disaster Loans,

See. 123. National Directory of Small Busi-
nesses.

Sec, 203.
Sec. 204,

Indemnification.

Reports and Auditls of Participat-
ing Sureties.

Regulations.

Evaluation and Report,

Sunset.

Sec. 205.
Sec. 206.
Sec. 207.
Sec. 208. Revolving Fund.
Sec. 209. Effective Date.

TITLE I-GENERAL REAUTHORIZATION
PROVISIONS
SEC. 101 PROGRAM LEVELS AND AUTHORIZATIONS.

Section 20 of the Small Business Act (15
U.S.C. 631 note) is amended by striking the
first sentence of subsection (a), by striking
subsections (b) through (z), by redesignating
subsections (y) and (z) as subsections (b)
and (c), and by adding the following new
subsections:

“fd) The following program levels are au-
thorized for fiscal year 1989:

“f1) for the programs authorized by sec-
tion 7(a) of this Act, the Administration is
authorized to make $62,000,000 in direct
and immediate participation loans; and of
such sum, the Administration is authorized
to make $17,000,000 in loans as provided in
paragraph (10), $24,000,000 in loans as pro-
vided in paragraph (11), and $21,000,000 in
loans to disabled veterans and Vietnam era
veterans as defined in section 1841, title 38,
United States Code, under the general terms
and conditions of section 7(a) of this Act;

“(2) for the programs authorized by sec-
tion 7fa) of this Act and section 504 of the
Small Business Investment Act of 1958, the
Administration 1is authorized to make
$3,407,000,000 in deferred participation
loans and guarantees of debentures; and of
such sum, the Administration is authorized
to make $5,000,000 in loans as provided in
paragraph (10), $65,000,000 in loans as pro-
vided in paragraph (11), $60,000,000 in
loans as provided in paragraph (12), and
$460,000,000 in loans as provided in para-
graph (13) and guarantees of deventures as
provided in section 504;

“(3) for the programs authorized by title
III of the Small Business Investment Act of
1958, the Administration is authorized to
make $39,000,000 in direct purchases of de-
bentures and preferred securities and to
make $272,000,000 in guarantees of deben-
tures;
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“(4) for the programs authorized by part B
of title IV of the Small Business Investment
Act of 1958, the Administration is author-
ized to enter into guarantees not to exceed
$1,500,000,000; and

“(5) for the programs authorized in sec-
tions 404 and 405 of the Small Business In-
vestment Act of 1958, the Administration is
not authorized to enter into any guarantees.

“fe) There are authorized to be appropri-
ated to the Administration for fiscal year
1989 such sums as may be necessary to carry
out the provisions of this Act and the Small
Business Investment Act of 1958, including
$228,000,000 for salaries and expenses of the
Administration, of which up to $2,600,000
may be available for the operations of the
Service Corps of Retired Executives. There
also are hereby authorized to be appropri-
ated such sums as may be necessary and ap-
propriate for the carrying out of the provi-
sions and purposes, including adminisira-
tive expenses, of sections 7(bJ(1) and 7(b)(2)
of this Act; and there are authorized to be
transferred from the disaster loan revolving
Jund such sums as may be necessary and ap-
propriate for such administralive exrpenses.

“(f) The following program levels are au-
thorized for fiscal year 1990:

“(1) for the programs authorized by sec-
tion 7(a) of this Act, the Administration is
authorized to make $65,000,000 in direct
and immediate participation loans; and of
such sum, the Administration is authorized
to make $18,000,000 in loans as provided in
paragraph (10), $25,000,000 in loans as pro-
vided in paragraph (11), and $22,000,000 in
loans to disabled veterans and Vietnam era
veterans as defined in section 1841, title 38,
United States Code, under the general terms
and conditions of section 7(a) of this Act;

“t2) for the programs authorized by sec-
tion 7(a) of this Act and section 504 of the
Small Business Investment Act of 1958, the
Administration is authorized (o make
$3,543,000,000 in deferred participation
loans and guarantees of debentures; and of
such sum, the Administration is authorized
to make $5,000,000 in loans as provided in
paragraph (10), $68,000,000 in loans as pro-
vided in paragraph (11), $62,000,000 in
loans as provided in paragraph (12), and
$478,000,000 in loans as provided in para-
graph (13) and guarantees of debenlures as
provided in section 504;

“(3) for the programs authorized by title
IIT of the Small Business Investment Act of
1958, the Administration is authorized lo
make $41,000,000 in direct purchases of de-
bentures and preferred securities and (o
make $283,000,000 in guarantees of deben-
tures;

“t4) for the programs authorized by part B
of title IV of the Small Business Investment
Act of 1958, the Administration is author-
ized to enter into guarantees not to exceed
$1,560,000,000; and

“(5) for the programs authorized in sec-
tion 404 and 405 of the Small Business In-
vestment Act of 1958, the Administration is
not authorized to enter into any guarantees.

“fg) There are authorized to be appropri-
ated to the Administration for fiscal year
1990 such sums as may be necessary to carry
out the provisions of this Act and the Small
Business Investment Act of 1958, including
£238,000,000 for salaries and expenses of the
Administration, of which $2,700,000 shall be
available for the operations of the Service
Corps of Retired Executives. There also are
hereby authorized to be appropriated such
sums as may be necessary and appropriate
for the carrying out of the provisions and
purposes, including administrative ex-
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penses, of sections 7(b)(1) and 7(b)(2) of this
Act; and there are authorized to be frans-
JSerred from the disaster loan revolving fund
such sums as may be necessary and appro-
priate for such administrative expenses.

“(h) There are authorized to be appropri-
ated to the Administration for fiscal year
1991 such sums as may be necessary to carry
out the provisions of this Act and the Small
Business Investment Act of 1958. There also
are hereby authorized to be appropriated
such sums as may be necessary and appro-
priate for the carrying out of the provisions
and purposes, including administrative ex-
penses, of sections 7(bJ)(1) and 7(b)(2) of this
Act; and there are authorized to be trans-
Sferred from the disaster loan revolving fund
such sums as may be necessary and appro-
priate for such administrative expenses.”
SEC. 102. FORM SIMPLIFICATION AND PREFERRED

FINANCING,

fa) CERTIFIED LOAN PROGRAM.—Section 7 of
the Small Business Act (15 U.S.C. 636) is
amended by adding to subsection (a) the fol-
lowing new paragraph:

“(19) During fiscal years 1989, 1990 and
1991, in addition to the preferred lenders
program authorized by the provision in sec-
tion 5(b)(7), the Administration is author-
ized to establish a certified loan program for
lenders who establish their knowledge of Ad-
ministration laws and regulations concern-
ing the loan guaranlees program and their
proficiency in program requirements. In
order to encourage certified lenders and pre-
Jerred leaders to provide loans of $50,000 or
less in guarantees to eligible small business
loan applicants, the Administration r(A4)
shall develop and shall allow parlicipating
lenders in the certified loan program and in
the preferred loan program to solely utilize a
uniform and simplified loan form for such
loans and (B) shall allow such lenders to
retain one-half of the fee collected pursuant
to section 7fa)(16) on such loans: Provided,
That a participating lender may not retain
any fee pursuant to this paragraph if the
amount commitled and ouistanding to the
applicant would exceed $50,000 unless such
excess amount was not approved under the
provisions of this paragraph. The designa-
tion of a lender as a certified lender shall be
suspended or revoked at any time thatl the
Administration determines that the lender is
not adhering to its rules and regulations or
if the Administration determines that the
loss experience of the lender is excessive as
compared to other lenders: Provided further,
That any suspension or revocation of the
designation shall not affect any outstanding
guarantee: And, provided further, Thal the
Administration may not reduce the per
centum of guarantee as a criterion of eligi-
bility for participation in this program,
except as otherwise provided by law.”; and

fb) REerorTs.—The Administration shall
take appropriate steps to exrpand participa-
tion in the certified loan program and shall
report to the Small Business Commiltees of
the Senate and the House of Representatives
on the amount of loans approved and the
amount of losses sustained under the provi-
sions of section 7(a)(19) of the Small Busi-
ness Act. An interim report shall be submit-
ted not later than one year after date of en-
actment of this Act and a final report shall
be submitted not later than 18 months after
the date of enactment.

SEC. 103. GUARANTEE PERCENTAGES FOR PRE-
FERRED LENDERS.

Section 7(a) of the Small Business Act (15
U.S.C. 636(a)) is amended by inserting after
the word “thereto” in the second proviso, ",
but any such reduction shall not exrceed five
points”.
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SEC. 104. EXAMINATIONS OF SMALL BUSINESS IN-
VESTMENT COMPANIES.

Section 310 of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 687b) is amend-
ed by striking the second sentence of subsec-
tion (b) and by adding the following new
subsection to such section.

“(c) Each small business investment com-
pany shall be examined al least every two
vears in such detail so as to determine
whether or not—

“(1) it has engaged solely in lawful activi-
ties and those contemplated by this title;

“r2) it has engaged in prohibited conflicts
of interest;

“(3) it has acquired or exercised illegal
control of an assisted small business;

“f4) it has made investments in small
businesses for not less than four years in the
case of section 301(d) licensees and in all
other cases, not less than five years;

“f5) it has invested more than 20 per
centum of its capital in any individual
small business;

“{6) it has engaged in relending, foreign
investments, or passive investments; or

“f7) it has charged an interest rate in
excess of the maximum permitted by law:
Provided, That the Administration may
waive the examination (4) for up to one ad-
ditional year if, in its discretion, it deter-
mines such a delay would be appropriatle,
based upon the amount of debentures being
issued by the company and its repayment
record, the prior operating experience of the
company, the contents and results of the last
examination and the management expertise
of the company, or (B) if it is a company
whose operations have been suspended while
the company is involved in litigation or is
in receivership.”.

SEC. 105. MINIMUM LIFE OF LIMITED PARTNERSHIP
SMALL BUSINESS INVESTMENT COMPA-
NIES.

Section 301 of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 681) is amended
by striking from subsection (a) “has succes-
sion for a period of not less than thirty years
unless sooner dissolved by ils shareholders
or partners” and inserting in lieu thereof ”,
if incorporated, has succession for a period
of not less than thirty years unless sooner
dissolved by its shareholders, and if a limit-
ed partnership, has succession for a period
of not less than ten years,”.

SEC. 106. PERIODIC SMALL BUSINESS INVESTMENT
COMPANY DEBENTURE SALES.

fa) IN GENERAL.—Title III of the Small
Business Investment Act of 1958 is amended
by adding at the end thereof the following
new section’

“PERIODIC ISSUANCE OF GUARANTEES AND TRUST
CERTIFICATES

“SEc. 322. The Administration shall issue
guarantees under section 303 and trust cer-
tificates under section 321 at periodic inter-
vals of not less than every three months and
shall do so at such shorter intervals as it
deems appropriate, taking into consider-
ation the amount and number of such guar-
antees or trust certificates.”.

{b) Crerrcar AMENDMENT.—The table of sec-
tions for title IIT is amended by adding the
Jollowing new item.

“Sec. 322 Periodic issuance of guarantees
and trust certificates.”.
SEC. 107. GENERAL ACCOUNTING OFFICE EVALUA-
TION OF THE SERVICE CORPS OF RE-
TIRED EXECUTIVES.

The Comptroller General shall, not later
than December 1, 1989, transmit a report to
the Small Business Committees of the
Senate and the House of Representatives on
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the functions being performed by volunteers
in the Service Corps of Relired Executives
and the Active Corps of Executives. Such
report shall include his evaluation of the
programs and shall include conclusions and
recommendations concerning the efficiency
and cost effectiveness of such volunteers.
SEC. 108. PARTICIPATION IN THE SMALL BUSINESS
INNOVATION AND RESEARCH PRO-
GRAM.

Subsection (j) of section 9 of the Small
Business Act (15 U.S.C. 638(j)) is amended
as follows:

(1) by striking “and” at the end of para-
graph (4);

(2) by striking the period at the end of
paragraph (5) and inserting a semicolon,
and

(3) by adding the following new para-

graphs:

“f6) standardized and orderly withdrawal
JSrom program participation by an agency
having a SBIR program,; at the discretion of
the Administration, such directives may re-
quire a phased withdrawal over a period of
time sufficient in duration to minimize any
adverse impact on small business concerns;
and

“(7) the voluntary participation in a
SBIR program by a Federal agency not re-
quired to establish such a program pursuant
to subsection (f).".

SEC. 109. SBA PROGRAM DATA AND EVALUATION.

The Small Business Administration shall
develop a comprehensive system to system-
atically acquire data on the number of small
businesses which participate in Administra-
tion programs, the nature and exient of
their participation, the type of business, the
results of such participation, and such other
information as the Administration deems
appropriate. It shall also include the
number and dollar amount of guaranteed
loans by lender, and the interest rate there-
on, and the number and dollar amount of
sales in the secondary market both by lender
and by purchaser. The data shall be com-
piled and maintained to permil a statisti-
cally valid analysis and computation and
evaluation of costs and benefits, The Admin-
istration shall submit a report to the Small
Business Committees of the Senate and the
House of Representatives not later than
March 31, 1989, such report to include its
conclusions and recommendations and esti-
mate of the costs involved in implementing
such a program and shall implement the
system for all program assistance made
available on or after October 1, 1989.

SEC. 110. BREAKOUT PROCUREMENT CENTER REPRE-
SENTATIVES

Subsection (D) of section 15 of the Small
Business Act (15 U.S.C. 644) is amended—

(1) by striking the term “unrestricted”
Sfrom subparagraph (D) of paragraph (2)
each place such term appears;

(2) by amending subparagraph (E) of
paragraph (2) to read as follows:

“{E) have access to procurement records
and other data of the procurement center
commensurate with the level of such repre-
sentative’s approved security clearance clas-
sification;’;

(3) by amending paragraph (3) to read as
Sollows:

“(3) A breakout procurement center repre-
sentative is authorized to appeal the failure
to act favorably on any recommendalion
made pursuant to paragraph (2). Such
appeal shall be filed and processed in the
same manner and subject to the same condi-
tions and limitations as an appeal filed by
the Administrator pursuant to subsection
fal.”;
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(4) by amending paragraph (6) to read as
Jollows:

“f6) For purposes of this subsection, the
term ‘major procurement center’ means a
procurement center that, in the opinion of
the Administrator, purchases substantial
dollar amounts of other than commercial
items and which has the potential to incur
significant savings as the result of the place-
ment of a breakout procurement center rep-
resentative’; and

(5) by adding the following new para-

graph.

“f7)(A) At such times as the Administrator
deems appropriate, the breakout procure-
ment center representative shall conduct fa-
miliarization sessions for contracting offi-
cers and other appropriate personnel of the
procurement center to which such represent-
ative is assigned. Such sessions shall ac-
quaint the participants with the provisions
of this subsection and shall instruct them in
methods designed to further the purposes of
such subsection,

“(B) The breakoul procurement center rep-
resentative shall prepare and personally de-
liver an annual briefing and report to the
head of the procurement center to which
such representative is assigned. Such brief-
ing and report shall detail the past and
planned activities of the representative and
shall contain such recommendations for im-
provement in the operation of the center as
may be appropriate. The head of such center
shall personally receive such briefing and
report and shall, within 60 calendar days
after receipt, respond, in writing, to each
recommendation made by such representa-
tive.”,

SEC. 111, AMENDMENTS RELATING TO REVOLVING
FUNDS.

fa) TECHNICAL AMENDMENT.—Section 4(c) of
the Small Business Act (15 U.S.C. 633(c)) is
d—

amende

(1) by striking from paragraph (1) “IIT"
and inserting in lieu thereof “III, IV”; and

(2) by striking from paragraph (2) “III”
and inserting in lieu thereof “III, IV": and

(b) REPEALER.—Section 403 of the Small
Business Investment Act of 1958 (15 U.S.C.
694) is hereby repealed. Any moneys remain-
ing in the Lease Guarantee Fund on the
date of enactment of this Act shall be trans-
JSerred to the Small Business Administra-
tion’s business loan and investment fund.

fe) PorrurtoN CONTROL GUARANTEED
Loans.—Section 7(a)(12) of the Small Busi-
ness Act (15 U.S.C. 636(a)(12) is amended—

(1) by inserting “(A)” after “(12)"”: and

(2) by adding at the end thereof the follow-
ing new subparagraph:

“(b) The Administration may provide de-
ferred participation loans under this subsec-
tion to finance the planning, design, or in-
stallation of pollution control facilities for
the purposes set forth in section 404 of the
Small Business Investment Act of 1958. Not-
withstanding the limitation expressed in
paragraph (3) of this subsection, a loan
made under this paragraph may not result
in a total amount outstanding and commit-
ted to a borrower from the business loan and
investment fund of more than $1,000,000.”,

(d) TECHNICAL AMENDMENTS TO SECTION
505.—(1) Section 505 of the Small Business
Investment Act of 1958 is amended by strik-
ing from subsection (a) “all of a” and by in-
serting in lieu thereof “all or a”’.

(2) Such section is further amended by in-
serting the following title at the beginning
of such section.

“POOLING OF DEBENTURES",

(3) The table of contents for title V of such
Act is amended by adding after the item re-
lating to section 504 the following new item:
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“Sec. 505. Pooling of debentures.”.
SEC. 112. DEVELOPMENT COMPANY LOAN PROGRAM.

(a) PERMANENT EXTENSION OF PiLor PRO-
GRAM.—Section 504 of the Small Business In-
vestment Act of 1958 (15 U.S.C. 697a) is
amended to read as follows:

“PRIVATE DEBENTURE SALES

“SEC. 504. (a) Notwithstanding any other
law, rule, or regulation, the Administration
shall sell to investors, either publicly or by
private placement, debentures pursuant to
section 503 of this title as follows:

“(1) Of the program levels otherwise au-
thorized by law for fiscal year 1986, an
amount not to exceed £200,000,000.

“12) Of the program levels otherwise au-
thorized by law for each of fiscal years 1987
and 1988, an amount not to erceed
$425,000,000.

“f3) All of the program levels authorized
for fiscal year 1989 and subsequent fiscal
vears.

“(b) Nothing in any provision of law shall
be construed to authorize the Federal Fi-
nancing Bank to acquire—

“(1) any obligation the payment of princi-
pal or interest on which at any time has
been guaranteed in whole or in part under
section 503 of this title and which is being
sold pursuant to the provisions of the pro-
gram authorized in this section;

“f2) any obligation which is an interest in
any obligation described in paragraph (1);
or

“(3) any obligation which is secured by, or
substantially all of the value of which is at-
tributable to, any obligation described in
paragraph (1) or (2).”.

b) The table of contents for title V of such
Act is amended by adding after the item re-
lating to section 503 the following new item:

“Sec. 504. Private debenture sales.”.

(c) COMMERCIAL LOAN INTEREST RATE.—

(1) IN GENERAL.—Section 503 of the Small
Business Investment Act of 1958 (15 U.S.C.
697) is amended—

fA) by redesignating subsections (c) and
(d) as subsections (d) and (e), respectively,
and

(B) by inserting after subsection (b) the
Jollowing new subsection:

“fe)(1) The purpose of this subsection is to
facilitate the orderly and necessary flow of
long-term loans from certified development
companies to small business concerns.

“(2) Notwithstanding the provisions of the
constitution or laws of any State limiting
the rate or amount of interest which may be
charged, taken, received, or reserved, the
mazximum legal rate of interest on any com-
mercial loan which funds any portion of the
cost of the project financed pursuant to this
section or section 503 which is not funded
by e debenture guaranteed under this sec-
tion shall be a rate which is established by
the Administrator of the Small Business Ad-
ministration under the authority of this sec-
tion.

“(3) The Administrator is authorized and
directed to establish and publish quarterly a
mazximum legal interest rate for any com-
mercial loan which funds any portion of the
cost of the project financed pursuant to this
section or section 504 which is not funded
:ng: debenture guaranteed under this sec-

(2) REPEALER.—The amendment made by
gamgmph (1) shall be repealed on October

. 1980.
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SEC. 113. SECONDARY MARKET IN DEVELOPMENT
COMPANY LOANS.

Section 5 of the Small Business Act (15
U.S.C. 634) is ded by striking from sub-
section (g) “except those"” and by inserting
in lieu thereof “except separate trust certifi-
cates shall be issued for loan approved”.

SEC. 114. DEVELOPMENT COMPANY DEBENTURES.

Section 503(a)(2) of the Small Business In-
vestment Act of 1958 (15 U.S.C. 697(a)(2)) is
amended by inserting before the period at
the end thereof the following: ‘: Provided,
That the Administration shall not decline to
issue such guarantee when the ownership in-
terests of the small business concern and the
ownership interests of the property to be fi-
nanced with the proceeds of a loan made
pursuant to subsection (bJ(1) are not identi-
cal because one or more of the following
classes of relatives have an ownership inter-
est in either the small business concern or
the property: father, mother, son, daughter,
wife, husband, brother, or sister: Provided
Jfurther, That the Administrator or his desig-
nee has determined on a case-by-case basis
that such ownership interest, such guaran-
tee, and the proceeds of such loan, will sub-
stantially benefit the small business con-
cern”.

SEC. 115. DEVELOPMENT COMPANY LOANS—POLICY.

(a) PoLicy.—Section 501 of the Small Busi-
ness Investment Act of 1958 (15 U.S.C. 695)
is amended by redesignating subsections (a)
and (b) as subsections (b) and (c), respec-
tively, and by adding the following new sub-
section prior thereto:

“fa) The Congress hereby finds and de-
clares that the purpose of this title is to
foster economic development in both urban
and rural areas by providing long term fi-
nancing for small business concerns through
the developmenlt company program author-
ized by this title. In order to carry out this
objective, the Administration is hereby di-
rected to place greater emphasis on the
needs of rural areas and the promotion of
the development company program in such
areas, and is further directed to develop a
plan for greater outreach of procurement
and export trade seminars in such areas. As
used in this title, the term ‘rural areas’
means those localities with populations of
less than 20,000.”.

(b) TECHNICAL AMENDMENTS TO THE SEC-
TrON.—(1) Title V of such Act is further
amended by inserting the following heading
at the beginning of section 501:

“STATE DEVELOPMENT COMPANIES ",

(2) The table of contents of such Act is
amended by inserting before the item relat-
ing to section 502 the following new item.

“Sec. 502. State development companies.”.

SEC. 116. DEVELOPMENT COMPANY LOANS—LEASED
PREMISES.

fa) IN GENERAL.—Section 502 of the Small
Business Investment Act of 1958 (15 U.S.C.
696) is further amended by adding the fol-
lowing at the end thereof:

“t4) If the project is to construct a new fa-
cility, up to 33 percentum of the total
project may be leased, if reasonable projec-
tions of growth demonstrate that the assist-
ed small business concern will need addi-
tional space within three years and will
fully utilize such additional space within
ten years.”.

(b) Technical Amendments to the see-
tion.—(1) Title V of such Act is further
amended by inserting the following heading
at the beginning of section 502:
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“LOANS FOR PLANT ACQUISITION, CONSTRUCTION,
CONVERSION AND EXPANSION™.
f2) The table of contents of such Act is
amended by inserting before the item relat-
ing to section 503 the following new item.
“Sec. 502. Loans for plant acquisition, con-
struction, conversion, and ex-
pansion.”.
SEC. 117. DEVELOPMENT COMPANIES—STAFF AND
OVERHEAD.

fa) Starr.—Section 503(d) of the Small
Business Investment Act of 1958 (15 U.S.C.
697(d)) is amended—

(1) by inserting “(1)" after “(d)";

f2) by redesignating paragraphs (1), (2),
and (3) as subparagraphs (A), (B), and (C),
respectively; and

(3) by adding at the end thereof the follow-
ing new paragraph:

(2) “A company in a rural area shall be
deemed to have satisfied the requirements of
a full-time professional staff and profession-
al management ability if it contracts with
another certified development company
which has staff and management abilify
and which is located in the same general
area to provide such services.”.

(b) OVERHEAD.—The Small Business Invest-
ment Act of 1958 is amended by adding at
the end thereof the following new section:

“RESTRICTIONS ON DEVELOPMENT COMPANY
ASSISTANCE

“Skec. 506. Notwithstanding any other pro-
vision of law: (1) on or after May 1, 1991, no
development company may accept funding
from any source, including but not limited
to any department or agency of the United
States government, if such funding includes
any conditions, priorities or restriclions
upon the types of small businesses to which
they may provide financial assistance under
this title or if it includes any condilions or
imposes any requirements, directly or indi-
reclly, upon any recipient of assistance
under this title; and (2) before such date, no
department or agency of the United Stales
government which provides funding to any
development company shall impose any con-
dition, priority or restriction upon the type
of small business which receives financing
under this title nor shall it include any con-
dition or impose any requirement, directly
or indirectly, upon any recipient of assist-
ance under this title: Provided, That the
JSoregoing shall not affect any such condi-
tions, priorities or restrictions if the depar-
tament or agency also provides all of the fi-
nancial assistance to be delivered by the de-
velopment company to the small business
and such conditions, priorities or restric-
tions are limited solely to the financial as-
sistance so provided.”.

(¢) REporT.—Not later than 180 days after
the effective date of this Ael, the Small Busi-
ness Administration shall report to the
Small Business Committees of the Senate
and the House of Represenlatives on the
amount and nature of all financial assist-
ance or income being received by certified
development companies from sources other
than the Small Business Administration or
those being assisted by the programs author-
ized in title V of the Small Business Invest-
ment Act of 1958. The report shall include
any conditions or restrictions imposed on
the development companies due to such fi-
nancial assistance, a comparison of all
sources of income which comprise the devel-
opment companies’ budgets, an analysis of
the financial impact of various sources of fi-
nancial assistance, and the feasibility of re-
stricting assistance received from the Feder-
al government solely to Small Business Ad-
ministration funding.
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fd) The table of contents of such Act is
amended by inserting the following new
item at the end thereof:

“Sec. 506. Restrictions on Development
Company Assistance.”.

SEC. 118, DISASTER LOAN POLICY,

Section 2 of the Small Business Act (15
U.8.C. 631) is amended by adding the follow-
ing new subsection.

“fg) In administering the disaster loan
program authorized by section 7 of this Act,
to the marimum extent possible, the Admin-
istration shall provide assistance and coun-
seling to disaster victims in filing applica-
tions, providing information relevant to
loan processing, and in loan closing and
prompt disbursement of loan proceeds and
shall give the disaster program a high prior-
ity in allocating funds for administrative
exrpenses.”.

SEC. 119. DEFINITION OF DISASTERS.

fa) NATURAL DISASTERS.—Section 7 of the
Small Business Act (15 U.S.C. 636) is amend-
ed by striking from paragraph (1) of subsec-
tion (b) ‘“floods, riots or civil disorders, or
other catastrophes:” and inserting in lieu
thereof “natural or other disasters:”.

(b) IN GENERAL.—Section 3 of the Small
Business Act (15 U.8.C. 632) is amended—

(1) by adding the following new subsec-
tion’

“fk) For the purposes of this Act, the term
“disaster” means a sudden event which
causes severe damage including, but not
limited to, floods, hurricanes, tornadoes,
earthquakes, fires, explosi vols
windstorms, landslides or mud.sudes !idal
waves, ocean conditions resulting in the clo-
sure of customary fishing waters, riots, civil
disorders or other catastrophes, except it
does not include economic dislocations,”;
and

f2) by redesignaling the second subsection
“f5)” as subsection “f1)".

SEC. 120. DISASTER ASSISTANCE.

fa) Economic INfury.—Section 7fc) of the
Small Business Act (15 U.S.C. 636fc)) is
amended by adding the following new para-
graph.

“{7) The Administration shall not with-
hold disaster assistance pursuant to this
paragraph to nurseries who are victims of
drought disasters. As used in section 7(b)(2)
the term “an area affected by a disaster” in-
cludes any county, or country contiguous
thereto, determined to be a disaster by the
President, the Secrelary of Agriculture or the
Administrator of the Small Business Admin-
istration.”

(b) INTEREST RATES.—Section 7(c) of the
Act is further amended by striking ‘“business
concern” from paragraph (5)(C) and insert-
ing in lieu thereof 'business or other con-
cern, including agricultural cooperatives,”.

SEC. 121. DISASTER MITIGATION ACTIONS,

Section 7 of the Small Business Act (15
U.S.C. 636) is further amended by inserting
prior to the semicolon at the end of subsec-
tion (bJ)(1)(A) the following: *: And provided
Surther, That the Administration may in-
crease the amount of the loan by up to an
additional 20 per centum 1if it determines
such increase to be necessary or appropriate
in order to protect the damaged or destroyed
property from possible fulture disasters by
taking mitigating measures, including, but
not limited to, construction of retaining
walls and sea walls, grading and contouring
land, relocating wutilities and modifying
structures”™.
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SEC, 122, UNSECURED DISASTER LOANS.
Section 7(c) of the Small Business Act (15
U.S.C. 636(c)) is further amended by striking
Jrom paragraph (6) ‘“refinancing.” and in-
serting in lieu thereof “refinancing: Provid-
ed further, That the Administration shall
not require collateral for loans of $10,000 or
less which are made under paragraph (1) of
subsection (b),",
SEC. 123. NATIONAL DIRECTOR OF SMALL BUSI-
NESSES

The Small Business Administration shall
undertake a study to determine the feasibili-
ty and need for developing an expanded na-
tional director of small businesses to effectu-
ate fully the purposes of Section 145(a) of
the Small Business Act. The Agency shall ex-
amine existing resources such as the PASS
system, the advocacy data base, and other
resources to ascertain the costs and other re-
gquirements necessary to effectuate such a di-
rectory, including a concern’s capability,
standard industrial codes and Federal
supply numbers identifying such capability,
and other data deemed relevant. The Small
Business Administration shall submit a
report to the Small Business Commitlees of
the Senate and the House of Representalives
not later than June 1, 1989. This report shall
include conclusions and recommendations
and an estimate of the costs involved in im-
plementing such a system.

SEC. 124. INELIGIBILITY OF SMALL BUSINESS EN-
GAGED IN BUSINESS WITH SOUTH
AFRICA.

(a) DENIAL OF PARTICIPATION.—Section 3(a)
of the Small Business Act (15 U.S.C. 632(a))
is amended by adding at the end the follow-
ing new paregraph:

“r5)(4) Notwithstanding any other provi-
sion of law, a small business concern shall
not be eligible for any program or activity
conducted under the authority of this Act or
the Small Business Investment Act of 1958
(15 U.S.C. 661 et seq.) if such concern en-
gages in trade or other commercial activity
with—

“(i) the Government of South Africa;

“(ii) any South African entity; or

“fiii) any entity localed in South Africa
other than an enlity (I) involved in anti-
apartheid activity, or (II) which provides
educational, housing, or humanitarian as-
sistance to individuals throughoui South
Africa on a nondiscriminatory basis.

“(B) For purposes of this pamgmpm

“(i) the term ‘South Africa’ includes—

“(1) the Republic of South Africa;

“(IT) any territory under the administra-
tion flegal or illegal) of South Africa; and

‘“(III) the ‘Bantustans’ or homeland’ to
which South African blacks are assigned on
the basis of ethnic origin, including the
Transkei, Bophuthatswana, Ciskei, and
Venda; and

“tii) the ‘South African entity’
means—

“(I) @ corporation, partnership, or other
business association or entity organized in
South Africa; or

“(II) a branch office, agency, or sole pro-
prietorship in South Africa or a person that
resides or is organized outside of South
Africa.

“fC) Any contract (or subcontract) award-
ed to a small business concern that violates
this Act shall be revoked by the contracting
agency after opportunity for a hearing on
the record in accordance with chapter 5 of
title 5, United States Code.

“(D) This paragraph shall cease to be effec-
tive on the date that the prohibitions de-
scribed in the Comprehensive Anti-Aparth-
ied Act of 1986 (Public Law 99-440) termi-
nate under section 502 of such Act.”.

term
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fb) ErFecTiVE DATE—The amendment
de by subsection (a) shall take effect on
the date of the enactment of this title.
SEC. 125. WOMEN-OWNED BUSINESS.

Section 303 of Public Law 96-302 (15
U.S.C. 631b) is amended by adding the fol-
lowing new subsection.

“fe) The information and data required to
be reported pursuant to subsection (a) shall
separately detail those portions of such in-
JSormation and data that are relevant to—

“f1) small business concerns owned and
controlled by socially and economically dis-
advantaged individuals as defined pursuant
to section 8(d) of the Small Business Act;
and

“r2) small business concerns otwned and
controlled by women.”.

SEC. 126. ANALYSIS OF FINANCING SOURCES.

(a) Stupy.—Not later than June 1, 1989, or
180 days after the effective date of this sec-
tion (whichever is later), the Office of the
Chief Counsel for Advocacy of the Small
Business Administration (hereinafter re-
ferred to in this secltion as the "Office”)
shall conduct eand complete a study to deter-
mine, with respect to the service sector of
the economy—

(1) the level of demand for debt capital by
small business concerns;

(2) the level of availability of such capital
Jor such concerns; and

{3) how new or innovative financing tech-
niques or the improvement of existing tech-
niques can be used to salisfy the unmet
demand for such capital by such concerns
consistent with acceplable standards of
safety and soundness for loans and invest-
ments made by commercial and business
lenders and institutional investors.

{b) CONSULTATION AND COOFERATION.—In
performing such study, the Office shall con-
sult with the Federal Reserve Board, the
Comptroller of the Currency, the Depart-
ment of Commerce, other relevent agencies
and departments of Government, trade and
professional associations, and other organi-
zations representing the interest of such
business and service sector business con-
cerns. Each department and agency shall
afford the Office such assistance and coop-
eration as may be necessary to achieve the
purposes of this subsection.

fc) ReporRT.—The study performed pursu-
ant to subsection (a) shall be reported to the
Committees on Small Business of the Senate
and House of Representalives within 180
days after the effective date of this section.
SEC. 127. EFFECTIVE DATA COLLECTION ON WOMEN-

OWNED BUSINESS.

fa) Stupy.—Not later than June 1, 1989, or
180 days after the effective dule of this sec-
tion (whichever is later), the Office of the
Chief Counsel for Advocacy of the Small
Business Administration (hereinafter re-
ferred to in this section as the “Office”)
shall conduct and complete a study to deter-
mine the most cost effective and accurate
means to gather and present data on
women-owned businesses, including data on
sole proprietorship, partnership, Sub S cor-
porations and regular corporations.

(b) CONSULTATION AND COOPERATION.—IN
performing such study, the Office shall con-
sult with the Department of Labor, includ-
ing the Bureau of Labor Statistics, the De-
partment of Commerce, including the
Bureau of the Census, the Internal Revenue
Service, other relevant agencies and depart-
ments of Government, trade and profession-
al associations, and other organizations
representing the interest of women-owned
businesses. Each department and agency
shall afford the Office such assistance and
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cooperation as may be necessary to achieve
the purposes of this subsection.

fc) REPORT.—The study performed pursu-
ant to subsection (a), together with such rec-
ommendations for legislative or administra-
tive change as may be appropriate, shall be
reported to the Committees on Small Busi-
ness of the Senate and House of Representa-
tives within 180 days after the effective date
of this section.

SEC. 128. MANAGEMENT AND TECHNICAL ASSIST-
ANCE FOR WOMEN-OWNED SMALL
BUSINESS.

fa) ESTABLISHMENT.—Subsection fc) of sec-
tion 8 of the Small Business Act (15 U.S.C.
637(c)) is amended to read as follows:

“fe)(1) Subject to the requirements of
paragraph (2), the Administration shall pro-
vide financial assistance to private organi-
zations to conduct demonstration projects
Jor the benefit of small business concerns
owned and controlled by women.

“2) No amount of financial assistance
shall be provided pursuant to this subsec-
tion unless the recipient organization
agrees, as a condition of receiving such as-
sistance, that—

“f4) it will obtain, after its application
has been approved but prior lo the disburse-
ment of funds pursuant fo this subsection,
cash contributions from private sector
sources in an amount at least equal to the
amount of funds such organization will re-
ceive under this subsection, and

“fB) it will provide the types of services
and assistance to present and potential
women owners of small business concerns as
are described in paragraph (3). For the pur-
poses of this subsection such concerns
maybe either ‘start-up’ businesses or estab-
lished ‘on-going’ concerns.

“13) The types of services and assistance
referred to in (2)(B) shall include the follow-
ing:

“fA) Financial Assistance, which assist-
ance shall include training and counseling
in how lo apply for and secure business
credit and investment capilal’ prepare and
present financial statements; manage cash
Jlow and otherwise manage the financial op-
erations of a business concern.

“{B) Management Assistance, which as-
sistance shall include training and counsel-
ing in how to plan, organize, staff, direct
and control each major activity end func-
tion of a small business concern; and

“IC) Marketing Assistance, which assisi-
ance shall include training and counseling
in how to identify and segment domestic
and international market opportunities;
prepare and execute marketing plans; devel-
op pricing strategies; locate coniract oppor-
tunities; negotiate contracts; and utilize
varying public relations and advertising
technigues.

“f4) Applicalions for financial assistance
pursuant to this subsection shall be evaluat-
ed and ranked in accordance with predeter-
mined selection crileria that shall be stated
in terms of relative importance, Such crite-
ria and their relative importance shall be
made publicly available and stated in each
solicitation for applications made by the
Administration. Such criteria shall in-
clude—

“lA) a criterion that specifically refers to
the experience of the offering organization
in conducting programs or on-going efforts
designed to impact or upgrade the business
skills of women business owners or potential
owners;

“(BJ) a criterion that specifically refers to
the present ability of the offering organiza-
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tion to commence a demonstration project
within @ minimum emount of time; and

“C) a criterion that specifically refers to
the ability of the applicant organization to
provide training and services to a represent-
ative number of women who are both social-
ly and economically disadvantaged.

“f5) The financial assistance authorized
pursuant to this subsection shall be made by
grant, contract, or cooperative agreement
and may contein such provision, as neces-
sary, to provide for payments in lump sum
or installments, and in advance or by way
or reimbursement.

“(6)(A) The Adminisiration shall prepare
and transmit a report to the Committees on
Small Business of the Senate and House of
Representatives on the effectiveness of all
demonstration projects conducted under the
authority of this subsection. Such report
shall provide information concerning—

“fi) the number of individuals receiving
assistance;

“fii) the number of start-up business con-
cerns formed;

“fiii) the gross receipts of assisted con-
cerns;

“fiv) increases or decreases in profils of
assisted concerns; and

“fv) the employment increases or decreases
of assisted concerns.

“{B) The report required pursuant to (4)
shall cover at least a 24 month period and
shall be submilted not later than 30 months
after the effective date of this paragraph.

“(7) This subsection shall cease to be effec-
tive after September 30, 1991.”.

(b) TEcHNICAL—Subsection (b) of section 8
of the Small Business Act (15 U.S.C. 637(b))
is amended by—

(1) striking out “and” at the end of para-
graph (14);

(2) striking out “public.” at the end of
paragraph (15) and inserting in lieu thereof
“public; and’’; and

(3) by adding the following new para-

graph:

“f16) to make studies of matters material-
ly affecting the competitive strength of small
business, and of the effect on small business
of Federal laws, programs, and regulations,
and to make recommendations to the appro-
priate Federal agency or agencies for the ad-
justment of such programs and regulations
to the needs of small business.”.

(¢c) AUTHORIZATION.—There is authorized to
be appropriated $£10,000,000 to carry out the
demonstration projects required pursuant to
subsection (a). The initial projects author-
ized to be financed by this section shall be
Sfunded by January 31, 1989. Notwithstand-
ing any other provision of law, the Small
Business Administration may use such exrpe-
dited acguisition methods as it deems ap-
propriate to achieve the purposes of this
subsection, except that it shall insure that
all eligible sources are provided a reasonable
opportunity to submit proposals.

(d) DerFmviTiON.—For the purposes of this
section, the term “small business concern
owned and controlled by women"” means
any small business concern—

(1) that is at least 51 per centum owned by
one or more women,; and

f2) whose management and daily business
operations are controlled by one or more of
such women.

fe) New spending authority or authority to
enter into contracts as authorized in this
section shall be effective only to such extent
and in such amounts as are provided in ad-
vance in appropriation Acts.
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SEC. 129. NEW PROCUREMENT CENTER REPRESENT-
ATIVES.

fa) EMPLOYMENT OF REPRESENTATIVE,—(1)
Within 180 days after the effective date of
this title, the Small Business Administration
shall have completed such measures as may
be necessary to employ seven procurement
center representatives to be stationed in
States where no such representatives are sta-
tioned or designaled to be stationed as of
such effective date.

(2) The representatives employed pursuant
to paragraph (1) shall be in addition to and
not in lieu of any representatives that may
be employed pursuant to any other provi-
sion of law or under any exercise of admin-
istrative discretion and stationed in such
states at the present time.

SEC. 130. RURAL AREA BUSINESS DEVELOPMENT
PLANS.

Within six months of the effective date of
this Act, the Administrator shall identify
each Federal agency having substantial pro-
curement or grant-making authority and
shall notify each agency so identified.
Within siz months of nolification, each
agency shall develop rural area business en-
terprise development plans, Such plans shall
establish rural areas enterprise development
objectives for the agency and methods for
encouraging prime contractors, subcontrac-
tors and grant recipients to use small busi-
ness concerns located in rural areas as sub-
contractors, suppliers, and otherwise. Such
plans shall, to the extent the agency deems
appropriate and feasible, include incentive
techniques as encouragement.

SEC. 131. INCREASED CONTRACT OPPORTUNITIES.

(1) REPorT.—Not later than 180 days after
the effective date of this section, the Chief
Counsel for Advocacy of the Small Business
Administration (hereinafler referred to as
the “Chief Counsel”) shall report to the
Small Business Commitiees of the Senate
;md the House of Representatives, includ-

ng:

fa) an assessment (based on information
available to him) of the extent to which the
employees of Federal agencies and depart-
ments are performing professional and tech-
nical services for foreign governments (or
other non-domestic entities) for which there
are responsible domestic sources, and

fb) recommendations for specific steps by
the Administration other agencies to devel-
op further information with respect to the
Soregoing issue.

(2) CoorERATION.—In preparing the report,
the Chief Counsel shall consull with the
Office of Management and Budget, the De-
partment of Commerce, Department of the
Interior, other relevant agencies of the gov-
ernment, and trade and professional asso-
ciations representing the intlerests of small
business concerns. Each agency and depart-
ment head shall afford the Chief counsel as-
sistance and cooperation to facilitate com-
pilation and submission of his report.

SEC. 132. PRIVATE SECTOR COOPERATION.

fa) EXTENSION OF EFFECTIVE DATE.—Section
7(b) of the Small Business Computer Securi-
ty and Educalion Act of 1984 (15 U.S.C. 633
note) is amended by striking the first sen-
tence and inserting the following: “The
amendments made to section 4(bJ)(3) of the
Small Business Act by section 3 of this Act
are repealed on October 1, 1988. The amend-
ments made to section &(bJ)(1)(A) of the
Small Business Act by section 5(al)(2) of this
Act are repealed on October 1, 1990.”

(b) COSPONSORED EvENTS.—Seclion
8(b)(1)(A) of the Small Business Act (15
U.S.C. 637(b)(1)(A)) is amended—

(1) (by inserting after “Provided, That the
Administration shall take such actions as it
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deems appropriate to ensure” the following:
“that any Administration program partici-
pating in such cosponsored activities re-
ceives appropriate recognition and publici-
ty, and”,

(2) by adding at the end thereof the follow-
ing: “In the case of cosponsored activities
which include the participation of a Feder-
al, State, or local public official or agency,
the Administration shall take such actions
as it deems necessary to ensure that the co-
operation does not constilute or imply an
endorsement by the Administration or give
undue recognition to the pubic official or
agency, and that the Administration is
given primary recognition in all cospon-
sored printed materials, whether the partici-
pant is a profit-making concern or a govern-
mental agency or official.”;

(3) by inserting in clause (i) after “agree-
ment” the following: “, executed on behalf of
the agency by an employee of the agency in
Washington, D.C., and who shall also ap-
prove, in advance, any printed materials to
be distributed at the conference,”; and

(4) by striking from clause (ii) “a minimal
amount to cover the direct cost of providing
such assistance;” and inserting in lieu there-
of the following: “an amount to cover the
cost of any meal provided to such concerns
plus a regisiration fee of not to exceed
$10.00: Provided, That if any such fee is im-
posed, it shall be collected solely by the co-
sponsor who shall give a complete account-
ing to the Administration for all such fees
collected and expenses paid therefrom: And
provided further, That the Administration
shall not cosponsor any activities with any
entity which is delinquent in making a full
and complete accounting of all fees collected
and expenditures made;".

SEC. 133. BACKGROUND CHECK POLICY—FINGER-
PRINTING.

The Small Business Administration shall
not require fingerprints to be oblained for
background check purposes from any partic-
ipant in any Administration program who
i3 serving on a voluntary basis and without
compensation unless the Administration has
reasonable grounds to believe that the par-
ticipant’s record or background is such as to
make the participant ineligible to partici-
pate in the relevant program.

SEC. 134, AMENDMENTS RELATING TO PROGRAMS
FOR BLIND AND HANDICAPPED.

fa) IN GENERAL.—Section 15(¢c) of the Small
Business Act (15 U.S.C. 644(c)) is amended
to read as follows:

“fe)(1) As used in this subsection:

“fA) The term ‘Commitiee’ means the
Commilttee for Purchase from the Blind and
Other Severely Handicapped established
under the first section of the Act entitled ‘An
Act to create ¢ Commiltee on Purchases of
Blind-made Products, and for other pur-
ggfes‘, approved June 25, 1938 (41 U.S.C.

“fB) The term ‘public or private organiza-
tion for the handicapped’ has the same
meaning given such term in section 3(e).

“1C) The term Thandicapped individual’
has the same meaning given such term in
section 3(f).

“t2)(A) During each of fiscal years 1989
through 1993, public or privale organiza-
tions for the handicapped shall be eligible to
participate in programs authorized under
this section in an agregate amount for each
year as follows: in 1989 nol more than
$30,000,000, in 1990 not more than
$40,000,000, and in each of 1991, 1992 and
1993 not more than $50,000,000.
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“{B) None of the amounts authorized for
participation by subparagraph (A) may be
placed on the procurement list maintained
by the Committee pursuant to section 2 of
the Act entitled ‘An Act to create a Commit-
tee on Purchases of Blind-made Products,
and for other purposes’, approved June 25,
1938 (41 U.S.C. 47).

“(3) The Administrator shall monitor and
evaluate such participation.

“t4)({A) Not later than 10 days after the an-
nouncement of a proposed award of a con-
tract by an agency or deparitment to a
public or private organization for the
handicapped, a for-profit small business
concern that has experienced or is likely to
experience severe economic injury as the
result of the proposed award may file an
appeal of the proposed award with the Ad-
ministrator.

“fB) If such a concern files an appeal of a
proposed award under subparagraph (4)
and the Administrator, after consultation
with the Executive Director of the Commit-
tee, finds that the concern has experienced
or is likely to experience severe economic
injury as the result of the proposed award,
not later than 30 days after the filing of the
appeal, the Administrtion shall require each
agency and department having procurement
powers lo take such action as may be appro-
priate to alleviate economic injury sus-
tained or likely to be sustained by the con-
cern.

“f5) Each agency and department having
procurement powers shall report to the
Office of Federal Procurement Policy each
time a contract subject to paragraph (2)(4)
is entered into, and shall include in its
report the amount of the next higher bid
submitted by a for-profit small business con-
cern. The Office of Federal Procurement
Policy shall collect data reported under the
preceding sentence through the Federal pro-
curement data system and shall report to the
Administration which shall nolify all such
agencies and departments when the maxi-
mum amount of awards authorized under
paragraph (2)(A) has been made during any
fiscal year.

“t6) For the purpose of this subsection, a
contract may be awarded only if at least 75
percent of the direct labor performed on
each item being produced under the contract
in the sheltered workshop or performed in
providing each type of service under the
contract by the sheltered workshop is per-
JSormed by handicapped individuals.”.

(b) REporT.—Not later than September 30,
1992, the General Accounting Office shall
prepare a report describing the impact that
contracts awarded under section 15(c) of the
Small Business Act have had on for-profit
small business concerns for fiscal years 1989
through 1991, The report shall be transmit-
ted to the Committees on Small Business of
the Senate and the House of Represenia-
tives.

(c) Task Force.—There 1is established
within the Small Business Administration a
task force on purchases from the blind and
severely handicapped which shall consist of
one representative of the small business
community appointed by the Administrator
of the Small Business Administration and
one individual knowledgeable in the affairs
of or experienced in the work of shellered
workshops appointed by the Erecutive Di-
rector of the Committee for Purchase from
the Blind and Other Severely Handicapped
established under the first section of the Act
entitled “An Act to create a Committee on
Purchases of Blind-made Products, and for
other purposes”, approved June 25, 1938 (41
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U.S.C. 46). The task force shall meet at least
once every 6 months for the purpose of re-
viewing the award of contracts under sec-
tion 15(c) of the Small Business Act and rec-
ommending to the Small Business Adminis-
tration such administrative or statutory
changes as it deems appropriate.

SEC. 135. MISCELLANEOUS AMENDMENTS.

Section 21 of the Small Business Act (15
U.S.C. 648) is amended—

(1) by striking “Deputy Associale Adminis-
trator for Management Assistance” each
place it appears in subsection (g) and insert-
ing in lieu thereof “Associate Administrator
Jor Small Business Development Centers”;

(2) by striking in subsection (g) “the Asso-
ciate Administrator for Management Assist-
ance” and inserting “an official who is not
more than one level below the Office of the
Administrator’; and

(3) by inserting the following at the end of
subsection (k): “After the administration
has entered a contract, either as a grant or a
cooperative agreement, with any applicant
under this section, it shall not suspend, ter-
minate or fail to renew or extend any such
contract unless the Administration provides
the applicant with written notification set-
ting forth the reasons therefor and affording
the applicant an opportunity for a hearing,
appeal or other administrative proceeding
under the provisions of the Administrative
Procedures Acl.”.

SEC. 136. FUNDING EXTENSIONS.
lom Small Business Act is amended as fol-

Ws—

(1) by striking from subsection (z) of sec-
tion 20 “1988 and 1989, $£3,500,000” and by
inserting in lieu thereof “1988 through 1990,
$3,500,000”;

f2) by striking from subsection (z) “1988
and 1989, $5,000,000” and by inserting in
lieu thereof “1988 through 1990, $5,000,000";

and

(3) by inserting in section 21(c)(5) after
“to such center” the following: “or the date
the Administration notifies the grantee
Sfunded under subsection fal(1) that funds
are available for grant applications pursu-
ant to subsection (al(6), which ever date
occurs last,”.

SEC. 137. PROMULGATION OF RULES.

Notwithstanding any law, rule or regula-
tion, the Small Business Administration
shall promulgate final regulations to be ef-
fective on publication to carry out the pro-
visions of this title within siz months afier
the date of enactmend,

SEC. 138. EFFECTIVE DATE.

This title shall be effective on the date of
enactment, except that sections 118 through
122 shall be effective for all loan applica-
tions resulting from disaster declarations
made on or after August 1, 1988 or from dis-
aster declarations whose filing periods were
open on October 1, 1988. Any new credit au-
thority provided for in this Act is to be effec-
tive for any fiscal year only to such extent
or in such amounts as are provided in ap-
propriation Acts.

TITLE II—PREFERRED SURETY BOND

GUARANTEE PROGRAM
SEC. 201. SHORT TITLE.

This title may be cited as the “Preferred
S;r.ret:.f Bond Guarantee Program Act of
1988".

SEC. 202. AUTHORITY OF THE ADMINISTRATION,

Section 411(a) of the Small Business In-
vestment Act of 1958 (15 U.S.C. 694bfa)) is
amended to read as follows:

“fal(1) The Administration may, upon
such terms and condilions as it may pre-
scribe, guarantee and enter into commil-
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ments to guarantee any surety against loss
resulting from a breach of the terms of a bid
bond, payment bond, performance bond, or
bonds ancillary thereto, by a principal on
any contract up to $1,250,000.

“t2) The terms and conditions of said
guarantees and commitments may vary
Jrom surety to surely on the basis of the Ad-
ministration’s experience with the particu-
lar surety.

“13) The Administration may authorize
any surely, without further Administration
approval, to issue, monitor, and service such
bonds subject to the Administration’s guar-
antee.

“f4) No such guarantee may be issued,
unless—

“f4) the person who would be principal
under the bond is a small business concern;

“{B) the bond is required in order for such
person to bid on a contract, or to serve as a
prime contractor or subcontractor thereon;

“(C) such person is not able to obtain such
bond on reasonable terms and conditions
without a guarantee under this section; and

“/D) there is a reasonable expectation that
such principal will perform the covenants
and conditions of the contract with respect
to which such bond is required, and the
terms and conditions of such bond are rea-
sonable in the light of the risks involved and
the extent of the surety’s participation.”,

SEC. 203. INDEMNIFICATION.

fa) IN GENERAL.—Section 411(b) of the
Small Business Investment Act of 1958 (15
U.S.C. 694b(b)) is amended—

(1) by striking paragraph (3),

(2) by striking ‘; and” and inserting a
period at the end of paragraph (2),

(3) by redesignating paragraph (2) as
paragraph (3),

(4) by inserting after paragraph (1) the fol-
lowing new paragraph;

“42) a surety must obtain approval from
the Administration prior to making any
payments pursuant to this subsection unless
the surety is participating under the author-
ity of subsection (a)(3); and”, and

(5) by inserting at the end the following
new sentence:

“In no event shall the Administration pay a
surety pursuant to this subsection an
amount erceeding the guaranteed share of
the bond available to such surety pursuant
to subsection (a).".

(b) AMOUNT OF INDEMNIFICATION.—Section
411(c) of the Small Business Investment Act
of 1958 (15 U.S.C. 694(c)) is amended to read
as follows:

“fe) Any guarantee or agreement to indem-
nify under this section shall obligate the Ad-
ministration to pay to the surety a sum—

“1) not to exceed 70 percent of the loss in-
curred and paid by a surety authorized to
issue bonds subject to the Administration’s
guarantee under subsection (a)(3);

“(2) not to exceed 90 percent of the loss in-
curred and paid in the case of a surety re-
quiring the Administration’s specific ap-
proval for the issuance of such bond, but in
no event may the Administration make any
duplicate payment pursuant to subsection
(b) or any other subsection;

“f3) equal to 90 percent of the loss in-
curred and paid in the case of a surety re-
quiring the administration’s specific ap-
proval for the issuance of a bond, if—

“f4) the total amount of the contract at
the time of execution of the bond or bonds is
$100,000 or less, or

“{B) the bond was issued to a small busi-
ness concern owned and controlled by so-
cially and economically disadvantaged indi-
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viduals as defined by section 8(d) of the
Small Business Acl; or

“t4) determined pursuant to subsection
(b), if applicable.”.

fc) LIMITATION ON ADMINISTRATION’'S LIABIL-
Iry.—Section 411(e) of the Small Business
Investment Act of 1958 (15 U.S.C. 694blel) is

amended—

(1) by striking “or” at the end of para-
graph (1),

r2) by striking the period at the end of
paragraph (2) and inserting a comma, and

(3) by adding at the end thereof the follow-
ing new paragraphs.

“t3) the surety has breached a material
term or condition of such guarantee agree-
ment, or

“(4) the surety has substantially violated
the regulations promulgated by the Adminis-
tration pursuant to subsection (d).".

SEC. 204. REPORTS AND AUDITS OF PARTICIPATING
SURETIES.

Section 411(g) of the Small Business In-
vestment Act (15 U.S.C. 694b(g)) is amended
to read as follows:

“tg)(1) Each participating surety shall
make reports to the Administration at such
times and in such form as the Administra-
tion may require.

“(2) The Administration may at all rea-
sonable times audit, in the offices of a par-
ticipating surety, all documents, files, books,
records, and other material relevant to the
Administration’s guarantee, commitments
to guarantee, or agreements to indemnify
any surety pursuant to this section.

“(3) Each surety participating under the
authority of paragraph (3) of subsection (a)
shall be audited at least once each year by
examiners selected and approved by the Ad-
ministration.”.

SEC. 205. REGULATIONS.

The Administration shall promulgate final
regulations to implement the amendments
made by this title not later than 180 days
after the date of the enactment of this Act.
SEC. 206. EVALUATION AND REPORT.

Not later than 3 years after the date of en-
actment of this Act the Comptroller General
of the United States shall transmit a report
to the Small Business Committees of the
Senate and House of Representatives, which
evaluates—

(1) the amendments made by this title,

(2) whether participation in the program
by standard surety firms has been expanded,
and

(3) whether access to bonds by small busi-
ness concerns especially small business con-
cerns owned and controlled by socially and
economically disadvantaged individuals
has been improved.

The report shall cover the first 2 full fiscal
years following the date of enactment of this
Act.

SEC. 207. SUNSET.

The provisions contained in section
411(a)(3) of the Small Business Investment
Act of 1958 (15 U.8.C. 694(a)(3)), shall cease
to be effective on September 30, 1991, or on
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the last day of the third full fiscal year after
the date of enactment of this Act, whichever
is later.
SEC, 208. REVOLVING FUND.

Section 412 of the Small Business Invest-
:;ent Act of 1958 (15 U.S.C. 694c) is amend-

(1) by inserting “fa)” before “There”, and
f2) by adding at the end of subsection (a),
the following new subsection:

“fb) Such sums as may be appropriated to
the Fund to carry outl the programs author-
ized by this part shall be without fiscal year
limitation.”.

SEC. 209. EFFECTIVE DATE.

Ezxcept as otherwise provided in this title,
the provisions of this title shall become ef-
Jective upon the expiration of 180 days after
the date of its enactment.

And the Senate agree to the same.

JOHN J. LAFALCE,

NEAL SMITH,

HENRY GONZALEZ,

Tom LUKEN,

IKE SKELTON,

JOE McDAbDE,

SiLvio O. CONTE,

‘Wn. BROOMFIELD,
Managers on the Part of the House.

DALE BUMPERS,

Sam NUNN,

JIM SASSER,

LoweLL P. WEICKER, JT.,

Rupy BOSCHWITZ,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF
THE COMMITTEE OF CONFERENCE
The managers on the part of the House

and the Senate at the conference on the dis-

agreeing votes of the two Houses on the

amendment of the Senate to the bill (H.R.

4174) to amend the Small Business Act and

the Small Business Investment Act of 1958,

and for other purposes, submit the follow-

ing joint statement to the House and the

Senate in explanation of the effect of the

action agreed upon by the managers and

recommended in the accompanying confer-
ence report:

The Senate amendment struck all of the
House bill after the enacting clause and in-
serted a substitute text.

The House recedes from its disagreement
to the amendment of the Senate with an
amendment which is a substitute for the
House bill and the Senate Amendment. The
principle differences among the House bill,
the Senate Amendment, and the substitute
agreed to in conference are noted below,
except for clerical corrections, conforming
changes made necessary by agreements
reached by the conferees, and minor draft-
ing and clarifying changes.

ITEM 1—CITATION

The House Bill provides that this Act may
be cited as the “Small Business Administra-
tion Reauthorization and Amendment Act
of 1988.”
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The Senate Amendment provides that this
Act may be cited as the “Small Business Ad-
ministration Reauthorization and Amend-
ments Act of 1988" and includes a Table of
Contents.

The Conference Substitute provides that
this Act may be cited as the “Small Business
Administration Reauthorization and
Amendment Act of 1988" and includes a
Table of Contents.

ITEM 2—AUTHORIZATION AND
PROGRAM LEVELS

The House Bill provides program levels,
including salaries and expenses, for each of
fiscal years 1989 thru 1991. For loan guaran-
tees, these amounts are based upon the 1988
authorized levels with a four percent in-
crease each year to cover inflation; for
direct loans, pollution bonds and salaries,
they are based upon 1988 appropriated
levels; and for surety bonds, they are in-
creased to $1.6 billion. It also provides
budget authority to carry out these pro-

grams,

The Senate Amendment provides authori-
zations and program levels for fiscal year
1989 only. The Senate Amendment also pro-
vides an open-ended ‘‘such sums as neces-
sary” authorization for the Business Loan
and Investment Fund (BLIF) and for the
Pollution Control Bond Guarantees Pro-
gram, in lieu of a specific dollar authoriza-
tion. Loan guarantee levels are basically a
freeze based upon 1988 authorized levels,
except that an additional $60 million would
be added to the section 7(a) guaranteed
business loan program for use as a new Pol-
lution Control Loan Program in lieu of the
Pollution Bond Guarantees Program which
is being terminated as a separate program.
No separate program level is provided for
guarantees of energy loans under section
T(a)12) due to a lack of demand for these
loans, but the energy loan guarantee au-
thority remains unchanged. Direct loans are
frozen at the 1988 authorized level except
that $10 million is shifted from Economic
Opportunity Loans and divided between
Handicapped loans and Veterans loans.
Surety Bond Guarantees are increased to
$1.4 billion. Salaries and expenses would be
increased by approximately $30 million, pri-
marily to cover minority assistance and
more export assistance.

The Conference Substitule provides specif-
ic program levels, including salaries and ex-
penses, for both of fiscal years 1989 and
1990, and provides budget authority to carry
out these levels. It also provides budget au-
thority for fiscal year 1991, but not specific
program levels. The conferees note, howev-
er, that it is expected that additional legisla-
tion will be enacted to provide specific pro-
gram levels for fiscal year 1991, The confer-
ence substitute includes the changes made
in the pollution control financing program.

The specific levels of the House bill, the
Senate amendment and the conference sub-
stitute are shown on the following chart.

SMALL BUSINESS ADMINISTRATION—PROGRAM LEVELS (SEPT. 28, 1988)
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SMALL BUSINESS ADMINISTRATION—PROGRAM LEVELS (SEPT. 28, 1988)—Continued
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substitute provides an open-ended authorization for 1991.

t The conference f
2 Includes $10.3 million disaster supplemental in Public Law 100-393.

ITEM 3—FORM SIMPLIFICATION AND PREFERRED
FINANCING

The House Bill requires SBA to expand
the “Certified lender” loan program and to
provide an incentive to certified and pre-
ferred lenders to make small loans of up to
$50,000 by allowing them to keep one-half
of the 2 percent fee they now collect from
borrowers and by allowing certified lenders
to use their own loan forms, not SBA forms,
for such loans. This will expedite loan proc-
essing and encourage lenders to make small-
er loans which are less profitable.

The Senate Amendment provides a similar
program, but it does not allow the bank to
keep one-half of the guarantee fee as is au-
thorized in the House provision.

The Conference Substitutle requires SBA to
expand the “Certified lender” loan program
and to provide an incentive to certified and
preferred lenders to make small loans of up
to $50,000, first, by allowing them to keep
one-half of the 2 percent guarantee fee they
now collect from borrowers, and second, by
requiring SBA to develop a uniform, simpli-
fied set of loan forms solely for use under
this small loan program.

The conferees direct SBA to develop
promptly a short, simplified loan form that
addresses all administration requirements
yet is concise and easily readable. The con-
ferees use the term “loan form” in a broad
sense and intend that it includes all forms
used as part of the loan package. The con-
ferees expect SBA to reduce overall paper-
work by 50 percent or more; if it does not do
so, they intend to revisit the issue of allow-
ing lending institutions to use their own
forms, a provision which was in both the
House bill and the Senate amendment.

ITEM 4—GUARANTEE PERCENTAGES FOR
PREFERRED LENDERS

The House Bill deletes the authority of
SBA to limit the maximum guarantee per-
centage on loans under the preferred lend-
ers program to less than the percentage ap-
proved for other loans. Under existing law,
preferred lenders are limited to a 75 percent
guarantee instead of the 85-80 percent guar-
antee made available to other participating
lenders. This change eliminates a penalty
now imposed on SBA’s best lenders who are
the only ones eligible for this program.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute allows SBA to
continue its practice of limiting the loan
guarantee if the loan is made under the pre-
ferred loan program. The Agency would be
limited, however, to a 5-point reduction.
Thus the small loans (those for $155,000 or
less) made under the preferred loan pro-
gram would have an 85 percent guarantee
rather than a 90 percent guarantee if made
under the regular program, and larger loans
would have an 80 percent guarantee if made
under the preferred program rather than 85
percent otherwise.

ITEM 5—SURETY BONDS—INDEMNIFICATION

The House Bill authorizes SBA to reim-
burse surety bond companies for amounts
spent to prevent breach of contracts backed
by surety bonds guaranteed by SBA or to
minimize the losses due to such breach. This
will permit the surety to mitigate damages
rather than permit them to grow when a
bonded contractor defaults. For example, if
the builder goes bankrupt before installing
windows, the program would pay for tempo-
rary closures rather than wait for perma-

nent windows and then also have to repair
resulting weather-related damage,

The Senate Amendment is similar, except
that it requires SBA prior approval before
the surety can make any such payments.

The Conference Substitute authorizes SBA
to reimburse surety bond companies for
amounts spent to prevent breach of con-
tracts backed by surety bonds guaranteed
by SBA or to minimize the losses due to
such breach, but requires SBA’s prior ap-
proval before the surety can make any such
payments.

ITEM 6—GUARANTEE PERCENTAGES FOR SURETY
BONDS

The House Bill requires that small surety
bonds of $100,000 or less carry a guarantee
of 90 percent while the larger bonds, at
SBA's option, carry a guarantee of 80 per-
cent. Current SBA practice is to limit guar-
antees to 80 percent. This increase will pro-
vide more incentive to surety companies to
compensate for the higher cost of providing
a smaller bond, and is similar to the higher
guarantees now provided on small loans.
SBA would not be authorized to reduce
these amounts below the stated amounts
even for bonds approved under the pre-
ferred program (see item 7).

The Senate Amendment restates the exist-
ing statutory provision authorizing up to a
90 percent guarantee (thus allowing SBA to
continue at the 80 percent level by regula-
tion) except: (1) guarantees under the pre-
ferred surety program would be limited to a
maximum of 70 percent; and (2) if the bond
was approved other than through the pre-
ferred surety program it would carry a man-
datory 90 percent guarantee if on a contract
of $150,000 or less or if it was made on
behalf of a contract issued to a socially and
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economically disadvantaged individual re-
gardless of the amount of the contract.

The Conference Substilute includes the
Senate provision except that the 90 percent
guarantee on small bonds is applicable to
contracts of $100,000 or less.

ITEM 7—PREFERRED SURETY BOND GUARANTEES
PROGRAM

The House Bill authorizes the establish-
ment of a preferred surety bond program
under which SBA would delegate the au-
thority to surety companies to approve
bonds without further Administration ap-
proval. This equates with the preferred
lenders program for loans and is designed to
encourage the standard sureties to partici-
pate in the program and to allow SBA to
delegate more responsibility to the agency’s
better surety companies. SBA would be re-
quired to provide program evaluations in an
interim report by February 1, 1990 and a
final report by February 1, 1991,

The Senate Amendment authorizes, on a
three-year pilot basis, a Preferred Surety
Bond Guarantee Program (“Program”),
similar to the preferred loan guarantee pro-
gram already in place for SBA’s guaranteed
loan program. Under the program, firms ob-
taining “preferred surety” status would be
freed from SBA prior approval of each deci-
sion relating to the issuance and administra-
tion of a guaranteed bond. SBA would only
approve the firm's standards and procedures
for bond underwriting and administration,
including claims. Individual actions by the
firm relating to the issuance or administra-
tion of a guaranteed bond would be handled
without any prior approvals from SBA, pre-
sumably in the same manner as the firm's
bonding activity outside the Program.

It also requires the General Accounting
Office to monitor the implementation of
the provisions of the “Preferred Surety
Bond Guarantee Program Act of 1988" and
to make a report to the Committees on
Small Business of the Senate and the House
of Representatives within three years after
the date of enactment. The focus of the
GAO evaluation is to determine if the two
major objectives of the amendments have
been accomplished: first, whether the stand-
ard surety companies have expanded their
participation in the SBA Surety Bond Guar-
antee Program, and second, whether the ex-
panded participation of the standard surety
companies has improved the access to
surety bonds for small business concerns.
The GAO evaluation is to be based upon the
first two years of experience under the Pro-

gram.
The Conference Substitute includes the
Senate provision.

ITEM 8—DEFENSES TO SURETY BOND CLAIMS

The Senate Amendment amends the Small
Business Investment Act of 1958 by placing
additional limitations on SBA's liability to
sureties participating in either of the bond
guarantee programs. Under this subsection,
SBA's liability under the guarantee would
be relieved if: (1) a surety has breached a
material term or condition of the guarantee
agreement, or (2) a surety has substantially
violated the regulations issued by SBA to
implement the bond guarantee programs.

The House Bill has no comparable provi-
sion.

The Conference Substifute includes this
provision; however, the conferees note that
these are not new defenses to claims against
the bond guarantee; the language is merely
a codification of existing law.
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ITEM 9—MISCELLANEOUS SURETY BOND
PROVISIONS

The Senate Amendment contains a surety
bond revision that is designed to facilitate
the operation of the Surety Bond Guaran-
tee Fund as a revolving fund without fiscal
yvear limitation, as specified in Section 412
of the Small Business Investment Act of
1958 (15 U.S.C. 694(c)). Presently, funds ap-
propriated for the operation of the existing
program are limited to a single fiscal year.

It also clarifies the relationship between
the general SBA size standards which define
the maximum size a firm may attain and
still be considered a ‘“‘small business con-
cern”, and the special size standard used to
further define eligibility to participate in
the Surety Bond Guarantee Program. It
makes clear that to participate in the pro-
gram a firm must be a “small business con-
cern” and concurrently not exceed the pro-
gram's special size standard of $3.5 million
in average gross receipts during the prior
fiscal year.

The House Bill has no comparable provi-
sion.

The Conference Substitute provides that
appropriations to the surety bond guarantee
revolving fund may be made available with-
out fiscal year limitation.

The Conference Substitute does not in-
clude the size standard provision.

Also, the conferees are concerned with
problems involved in the use of personal
sureties. Accordingly, they request that the
Comptroller General of the United States
conduct an indepth study of personal sure-
ties and issue a report with recommenda-
tions for government use within one year of
date of enactment.

In addition to the GAO study required by
Section 206, the conferees direct that the
GAO conduct a preliminary survey and
review of the bonding needs of small busi-
ness concerns and small business concerns
owned and controlled by socially and eco-
nomically disadvantaged individuals. Such
survey and review should address the extent
to which such bonding needs are being met
through the use of corporate sureties, the
SBA Surety Bond Guarantee Program, or
other forms of security such as personal
sureties. The review should also encompass
potential limitations in protections accorded
to subcontractors and suppliers by the
Miller Act, such as the ceiling on payment
bonds. The conferees are especially con-
cerned with problems relating to the use of
personal sureties.

The report on the preliminary survey and
review requested shall be furnished to the
Committees on Small Business of the
Senate and House of Representatives within
one year of the date of enactment.

ITEM 10—SURETY BOND CHANGES—EFFECTIVE
DATE

The Senate Amendment requires the SBA
to issue final regulations to implement the
amendments made by this title within 180
days after the date of enactment. It also
makes the surety bond provisions of the
Senate Amendment effective in 180 days.
slm House Bill has no comparable provi-

on.

The Conference Substitute includes the
Senate provisions.

ITEM 11—EXAMINATION OF SBICS

The House Bill requires Inspector General

audits of SBICs every two years on seven

major regulatory items rather than every
year as under existing law.
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The Senate Amendment is similar, but does
not specify the regulatory items to be re-
viewed.

The Conference Substitute requires Inspec-
tor General audits of SBICs every two years
on seven major regulatory items rather
than every year as under existing law. The
conferees note that this provision doesn't
restrict discretionary audits, but merely re-
duces the mandatory audit to free-up In-
spector General resources to concentrate on
major problems. Moreover, the specification
of certain items to be reviewed is not intend-
ed to limit the Inspector General's author-
ity to audit or examine other issues which,
in his judgement, merit examination.

ITEM 12—MINIMUM LIFE LTD. PARTNERSHIP
SBICS

The House Bill authorizes limited partner-
ships with ten-year lives to form SBICs as
compared to the current requirement for 30-
year lives. This is a technical amendment
and will conform to a common practice
today in the private venture capital industry
of forming 10-year limited partnerships.

The Senate Amendment has no compara-
ble provison.

The Conference Substitute includes this
provision.

ITEM 13—PERIODIC SBIC DEBENTURE SALES

The House Bill requires SBA on a regular
basis (at least two per year) to issue guaran-
tees of SBIC debentures so that they may
be sold to private investors on a regular
basis. Sales today are sometimes sporadic
and hinder SBICs from proper planning.

The Senate Amendment is similar, except
that it requires SBA to issue the guarantees
not less than every three months.

The Conference Substitute includes the
Senate provision. Regularity and frequency
of such issuances should promote better
planning by Small Business Investment
Companies and help reduce the cost of
funds to the industry.

ITEM 14—GAO EVALUATION OF SCORE

The House Bill requires GAO to evaluate
and report on the efficiency and cost effec-
tiveness of the SCORE and ACE programs.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision.

ITEM 15—AGENCY PARTICIPATION IN SBIR

The House Bill authorizes SBA to issue
policy directives for agencies which want to
voluntarily participate in the SBIR program
or withdraw from the SBIR program due to
a decrease in their R&D budgets. Under the
SBIR program, Federal agencies with over
$100 million in extramural R&D budgets
are required to expend 1.25 percent of that
budget through small business projects in
the SBIR program.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision.

ITEM 16—SBA PROGRAM DATA AND EVALUATION

The House Bill requires SBA to develop a
program to provide statistical and analytical
data on the assistance provided to small
businesses. The new program will permit
the “tracking” of individual assistance and
an evaluation of its merits.

The Senate Amendment has no compara-
ble provision.

The Conference Substilute includes this
provision.
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ITEM 17—AUTHORITY OF PROCUREMENT CENTER
REPRESENTATIVES

The House Bill provides for greater par-
ticipation in the Federal procurement proc-
ess by breakout procurement center repre-
sentatives (PCRs) by authorizing them to
have access to procurement records com-
mensurate with the level of their security
clearance, improving the appeal process, al-
lowing the Administration to modify staff-
ing levels based on the number of procure-
ment opportunities at a given center, and
requiring them to report to the head of the
buying activity annually on their activities
and conducting training sessions.

The Senate Amendment is similar, except
it omits the reporting and training require-
ment.

The Conference Substitute includes the
House provision.

ITEM 18—MERGER OF REVOLVING FUNDS—
POLLUTION CONTROL GUARANTEED LOANS

The House Bill merges into the business
loan and investment revolving fund (BLIF)
the separate revolving fund which handles
income and pays claims for the now defunct
real estate lease guarantees revolving fund.

The Senate Amendment eliminates both
the lease guarantee and pollution control
revolving funds, allowing losses in either
type of guarantee to be paid out of BLIF.
The pollution control fund has been used to
finance pollution control facilities under a
program in which SBA-guaranteed securi-
ties were marketed to investors. The pro-
gram has not been effective in recent years,
in part because of the rather large, 3.5 per-
cent, guarantee fee charged to borrowers by
SBA. Additionally, the prices of the securi-
ties have been inordinately high in compari-
son to either comparable Treasury issues or
other government-guaranteed paper. There-
fore, the Senate Amendment transfers the
$75 million pollution control guarantee au-
thority into the section 7(a) loan program.

It also authorizes pollution control loan
guarantees of up to $1 million to be made to
finance pollution control facilities. The cur-
rent limit is $750,000.

The Conference Substitute merges into the
business loan and investment revolving fund
the separate revolving fund which handles
income and pays claims for the now defunct
real estate lease guarantee revolving fund.

The conferees agree to retain a separate
revolving fund for pollution control con-
tract guarantees, although the program no
longer provides new guarantees. See pro-
gram levels specified in item number 2. As a
substitute for this program, the conference
agreement authorizes loans of up to $1 mil-
lion per borrower under the 7(a) guaranteed
loan program, as provided in the Senate bill,
through a separate paragraph which pro-
vides loan guarantees for both energy and
pollution control purposes. This program
will receive an annual program level of $60
million in guaranteed loan making author-
ity in fiscal year 1989 and $62 million in
fiscal year 1990.

ITEM 19—PERMANENT EXTENSION OF 504
PROGRAM

The House Bill clarifies that certified de-
velopment companies shall continue to sell
their debentures only to private investors
under section 504 rather than to the Feder-
al Financing Bank, thus permanently ex-
tending the section 504 pilot program insti-
tuted under Public Law 99-272.

The Senate Amendment is similar.

The Conference Substitute clarifies that
certified development companies shall con-
tinue to sell their debentures only to private
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investors under section 504 rather than to
the Federal Financing Bank, thus perma-
nently extending the section 504 pilot pro-
gram instituted under Public Law 99-272.
ITEM 20—SECTION 504 COMMERCIAL LOAN
INTEREST RATE

The Senate Amendment authorizes the
SBA Administrator to establish a maximum
legal interest rate on the bank or commer-
cial lender portion of the certified develop-
ment company (CDC) loan package which
will override state law and control all legal
disputes. SBA has no such authority cur-
rently with respect to the commercial por-
tion of the section 504 loan package and
some state usury laws hamper the ability of
CDC’s to make loans in those states. This
problem occurs when either the interest
rate on the qualified debentures exceeds the
state usury limit, or when the state usury
law forces local lenders to decline to commit
to a 10-year loan contract, as is required in
section 504 program, or both. This would be
a pilot program and would be repealed on
October 1, 1990, unless Congress decides to
extend the authority.

The House Bill has no comparable provi-
sion.

The Conference Substitute authorizes the
SBA Administrator to establish a maximum
legal interest rate on the bank or commer-
cial lender portion of the development com-
pany loan package which will override state
law and control all legal disputes. This pro-
vision is intended to encourage more section
504 loan making authority in states whose
usury laws have discouraged banks from
agreeing to the long term commitment
which is a prerequisite to the section 504
program, This would be a pilot program and
would be repealed on October 1, 1990, unless
Congress decides to extend the authority.

Although the bill directs SBA to issue reg-
ulations within six months on all the bills,
in this particular case SBA is directed to
issue them within 90 days.

ITEM 21—TECHNICAL CORRECTIONS IN SECTION
505

The House Bill makes technical correc-
tions by correcting a typographical error
and inserting a heading in the table of con-
tents.

The Senate Amendment only corrects the
typo.

The Conference Substilute makes techni-
cal corrections by correcting a typographi-
cal error and inserting a heading in the
table of contents.

ITEM 22—SECONDARY MARKET IN DEVELOPMENT
COMPANY LOANS

The House Bill authorizes a secondary
market in development company loan guar-
antees, the same as now exists for T(a) loan
guarantees. This will encourage banks to
make development company loans and then
sell them to investors and use the income to
make more loans.

The Senate Amendment is similar.

The Conference Substitute authorizes a
secondary market in development company
loan guarantees, the same as now exists for
7(a) loan guarantees.

ITEM 23—REMOVAL OF OWNERSHIP
RESTRICTION ON DEVELOPMENT COMPANY LOANS

The House Bill amends the development
company loan program to authorize SBA., in
the case of a close family relationship, to
waive the usual requirement that a develop-
ment company loan applicant must own 100
percent of the land on which the plant will
be constructed or expanded.

The Senate Amendment is similar.
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The Conference Substitute amends the de-
velopment company loan program to au-
thorize SBA, in the case of a close family re-
lationship, to waive the usual requirement
that a development company loan applicant
must own 100 percent of the land on which
the plant will be constructed or expanded.
The conferees note that this will facilitate
parents turning over the family business to
their children and permit them to expand,
thereby encourage the stability of family
owned business.

ITEM 24—DCL POLICY TO FURTHER RURAL
DEVELOPMENT

The House Bill states Congressional policy
that the development company program
should also be used to foster economic de-
velopment in rural areas which are defined
as those localities outside official urbanized
areas with populations of less than 100,000.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute states Congres-
sional policy that the development company
program should also be used to foster eco-
nomic development in rural areas which are
defined as localities which populations of
less then 20,000,

ITEM 25—DCL: LEASED PREMISES

The House Bill authorizes up to one third
of a project constructed under the certified
development company loan program to be
leased if it is not immediately needed for
use by the small business loan applicant.
Current law restricts leasing out to 15 per-
cent. The increase will permit the borrower
to plan ahead for future expansion rather
than merely building for today’s needs.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision.

ITEM 26—DCL: FULL TIME STAFF

The House Bill allows a certified develop-
ment company in a rural area to contract
out for professional staff and professional
management ability rather than hiring the
employees in-house. This will help develop-
ment companies in rural areas which do not
do a sufficient loan volume to justify a full
time staff.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute allows a certi-
fied development company in a rural area to
contract out for professional staff and pro-
fessional management ability rather than
hiring the employees in-house.

The conference substitute also allows
these companies to continue accepting grant
money from Federal departments and agen-
cies to help defray operating costs, but pro-
hibits the agencies from imposing restric-
tions upon SBA's program operations by
targeting assistance toward certain classes
of business. This temporary provision ex-
pires May 1, 1990 and is to permit the devel-
opment companies to find alternative fi-
nancing sources which do not impose re-
strictions or requirements.

ITEM 27—DISASTER LOAN POLICY—STATEMENT
OF PURPOSE

The House Bill states Congressional policy
that in administering the disaster loan pro-
gram, SBA shall provide assistance and
counseling to disaster victims in filing appli-
cations, providing information on loan proc-
essing and in loan closing and prompt dis-
bursement of proceeds.

The Senate Amendment has no compara-
ble provision.
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The Conference Substitute includes this
provision.

ITEM 28—DEFINITION OF DISASTER

The House Bill defines natural or other
disasters for purposes of disaster loans
under section T(b) as including the usual ca-
tastrophes but also including conditions
which result in the closure of customary
fishing waters. This will clarify that damage
such as is caused by red or brown tide or
other similar problems is a disaster and
those injured by it should be helped.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute defines natural
or other disasters for purposes of disaster
loans under section T(b) as including the
usual catastrophes but also including condi-
tions which result in the closure of custom-
ary fishing waters; however, it expressly ex-
cludes economic dislocations. The conferees
intended to clarify that damage such as is
caused by red or brown tide or other similar
problems is a disaster and those injured by
it should be helped.

It is not the conferees intention to reopen
programs now repealed which in the past
provided disaster assistance to businesses
adversely affected by foreseeable, planned
or deliberate government actions or deci-
sions (such as military base closings, dis-
placement due to the use of eminent
domain, regulatory compliance require-
ments, etc.) or to businesses similarly affect-
ed by price or market fluctations (such as
peso devaluations or energy shortages) or
lack of snow, It is, however, the Conferees’
intention that SBA not disqualify otherwise
eligible Governor's requests for disaster as-
sistance solely because those affected suffer
economic injury due to events which may
not result in physical damage (including
ocean conditions such as the El Nino phe-
nomenon or toxic algae blooms which result
in the closing of customary fisheries, con-
tamination of food or other products by
agents of known or unknown origin, oil
spills or other major industrial accidents
and other unforeseeable and unintended
events).

ITEM 29—ECONOMIC INJURY LOANS DUE TO

DROUGHT

The Senate Amendment adds the term
“droughts” to the list of disasters which are
enumerated under Section T(bX2) of the
Small Business Act. The stated purpose is to
clarify that economic injury disaster loan
assistance should be provided to victims of
droughts.

The house Bill has no comparable provi-
sion.

The Conference Substitute eliminates
SBA's artificial distinction based on county
lines. The Agency is directed to provide dis-
aster assistance to victims of the disaster
who are in counties adjacent to disaster de-
clared areas even if the damage was not so
large as to warrant a declaration or designa-
tion in their county. Thus if a tornado
strikes county A and County B but only
county A has such extensive damage that
that government (regardless of the Agency)
makes disaster loan assistance available in
it, victims of the tornado in county B are
also to receive disaster loan assistance, both
physical and economic injury. Inter alia,
this change will direct the agency to provide
economic injury loan assistance to agricul-
tural cooperatives which have suffered busi-
ness losses due to the drought but which are
located in counties which are adjacent to
counties which have been determined to be
the primary counties of damage.
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The conference substitute also provides
that all non profit or charitable institutions,
including agricultural cooperatives, which
cannot obtain credit elsewhere should re-
cieve the same interest rate as is made avail-
able to businesses which cannot obtain
credit elsewhere.

Finally, the conference substitute also re-
quires SBA to assist nurseries which have
been injured by drought.

ITEM 30—DISASTER MITIGATION ACTIONS

The House Bill authorizes disaster victims
to obtain additional financing in an amount
equal to one-fifth of the disaster related
damage, with the additional amount being
used for changes in the property so as to
mitigate or reduce the chances of future dis-
aster damage.

The Senate Amendment is similar.

The Conference Substitute authorizes dis-
aster victims to obtain additional financing
in an amount equal to one-fifth of the disas-
ter related damage, with the additional
amount being used for changes in the prop-
erty so as to mitigate or reduce the chances
of future disaster damage. The conferees
note that current law generally only per-
mits reconstruction of what was destroyed.
This change will encourage, for example,
construction of sea walls or retaining walls.

ITEM 31—UNSECURED DISASTER LOANS

The House Bill authorizes SBA to make
unsecured disaster loans of $10,000 or less.

The Senate Amendment is similar.

The Conference Substitute authorizes SBA
to make unsecured disaster loans of $10,000
or less. Presently the Small Business Ad-
ministration limits unsecured loans to
$5,000. The Conferees believe that this in-
crease simply recognizes inflation and will
partially compensate for it and also should
streamline loan processing and reduce red
tape.

ITEM 32—NATIONAL DIRECTORY OF SMALL
BUSINESSES

The House Bill requires SBA to study and
report to Congress by January 1, 1989 on
the feasibility of and need for developing an
expanded national directory of small busi-
nesses which would include each company's
capability, standard industrial code, federal
supply number and other data.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision.

ITEM 33—INELIGIBILITY OF SMALL BUSINESSES
ENGAGED IN BUSINESS WITH SOUTH AFRICA

The House Bill amends section 3(a) of the
Small Business Act to provide that a small
business concern shall not be eligible for
any program or activity conducted under
the authority of this Act or the Small Busi-
ness Investment Act of 1958 if such concern
engages in trade or other commercial activi-
ty with the Government of South Africa,
any South African entity, or any entity lo-
cated in South Africa; any South African
entity; or any entity located in South Africa
other than an entity involved in anti-apart-
heid activity, or which provides educational,
housing, or humanitarian assistance to indi-
viduals throughout South Africa on a non-
discriminatory basis.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision.
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ITEM 34—PRESIDENT'S ANNUAL REPORT ON
SMALL BUSINESS—WOMEN AND MINORITY-
OWNED BUSINESSES

The House Bill amends section 303 of
Public Law 96-302 to require that the Presi-
dent’s annual report on small business con-
tain a breakout on businesses owned and
controlled by women and socially and eco-
nomically disadvantaged individuals.

The Senate Amendment has no compara-
ble provision.

The Conference substitute includes this
provision.

ITEM 35—OFFICE OF ADVOCACY STUDIES SERV-
ICE-SECTOR BUSINESSES, WOMEN-OWNED
BUSINESSES

The Senate Amendment requires that
within 180 days of enactment the SBA
Office of Advocacy conduct and complete
two studies: one, to assess the demand and
availability of debt financing for service
sector businesses; and, two, to determine
that the most cost effective and accurate
means of gathering and presenting data on
women-owned businesses. In the first study,
SBA showed work closely with the Federal
Reserve Board and other agencies.

The House Bill has no comparable provi-
sion.

The Conference Substitute includes this
provision.

ITEM 36—MANAGEMENT ASSISTANCE FOR
WOMEN-OWNED BEUSINESSES

The House Bill requires SBA to provide fi-
nancial assistance, on a matching funds
basis, to private organizations for manage-
ment training and technical assistance dem-
onstration projects for women business
owners. Such public/private sector initia-
tives would be established to assist both
“start-ups” and established “on-going” con-
cerns. Applicants for these funds would be
solicited from organizations that have dem-
onstrated their ability to conduct programs
and on-going efforts designed to upgrade
business skills, to conduct such demonstra-
tion projects within a minimum amount of
time, and to provide such services to a repre-
sentative number of socially and economi-
cally disadvantaged women.

Subsection (b) requires SBA to study mat-
ters that affect the competitive strength of
small business, and the effect of laws, pro-
grams, and regulations on small businesses
and to make recommendations to Federal
agencies that appropriate adjustments be
made to such programs and regulations to
accomodate the needs of small businesses.

Subsection (¢) authorizes $10 million to be
appropriated to carry out the demonstra-
tion projects.

Subsection (d) defines a women owned
business as one that is at least 51% owned
by one or more women, with management
and daily business operations of such con-
cern controlled by one or more women.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute includes this
provision. The Conferees intend that SBA
move promptly implement this grant-
making authority and note that initial
grants should be made by January 31, 1989.
It is not, however, the conferees intention
that all funds appropriated for fiscal year
1989 be obligated by January 31, only that
SBA show its good faith and best efforts to
fund the initial ground of qualified appli-
cants by that date.
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ITEM 37—PROCUREMENT CENTER
REPRESENTATIVES

The House Bill requires the Small Busi-
ness Administration to employ seven addi-
tional procurement center representatives
to be stationed in states where no such rep-
resentatives are stationed and authorizes
specified amounts of funds to pay such rep-
resentatives.

The Senate Amendment is similar, except
it only requires SBA to employ two such
persons, and it does not specifically author-
ize the appropriation of any money for their
salaries.

The Conference Substitute requires the
Small Business Administration to employ
seven additional procurement center repre-
sentatives to be stationed in states where no
such representatives are stationed. Their
salaries and expenses must be from overall
agency funding; no new authorization is
provided.

ITEM 38—DEBT COLLECTION

The House Bill requires the SBA to con-
tract for debt collection services to recover
indebtedness owed to the United States
which arises out of an activity of the Small
Business Administration and which is deli-
quent by more than three months and
which the Administrator has not actively at-
tempted to negotiate, litigate or reschedule.
It also requires SBA to disclose to all credit
reporting agencies all debts owed SBA
which are more than 31 days delinquent.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute does not in-
clude this provision.

ITEM 39—SMALL BUSINESS EXPORT STRATEGY
DEVELOPMENT PILOT PROGRAM

The House Bill requires the Administrator
of SBA to establish for fiscal years 1989
through 1991, inclusive, a small business
export strategy development pilot program
involving comparative matching awards to
small business concerns which have engaged
in, or are seeking to engage in, export trade.
These awards would be phased in similar to
the phasing in of SBIR matching awards
under the Small Business Innovation and
Research Program. Phase I would be
$25,000 per small business; Phase II would
be $10,000 per small business. Each fiscal
year $1.385 million dollars would be avail-
able to make Phase I matching grants;
$500,000 would be available for promotion;
and $115,000 would be available for program
administration.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute does not in-
clude this provision.

ITEM 40—RURAL AREA BUSINESS DEVELOPMENT
PLANS

The House Bill requires each Federal
agency having substantial procurement or
grant making authority to develop rural
area enterprise development plans. The
plans shall include methods to encourage
prime contractors and grantees to use small
businesses in rural areas.

The Senate Amendment has no compara-
ble provision.

The Conference Substitule requires the
Small Business Administration to identify
and notify on those federal agencies having
substantial procurement or grant making
authority which could be used to promote
rural small businesses. Agencies so notified,
would then be required to develop plans to
accomplish this purpose.
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ITEM 41—PREFERENCES FOR AMERICAN MADE
PRODUCTS IN SBA PROCUREMENTS

The House Bill requires the Administrator
of SBA to award a domestic firm contracts
which otherwise would be awarded to a for-
eign firm if the final product of the domes-
tic firm would be assembled in the United
States and when completely assembled, not
less than 50 percent of the final product of
the domestic firm would be domestically
produced, and if the difference between the
bids submitted by the foreign and the do-
mestic firm is not more than 6 percent.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute does not in-
clude this provision.

ITEM 42—STUDY OF GOVERNMENT INFORMATION
PROVIDED FOREIGN GOVERNMENTS

The House Bill requires the Chief Counsel
for Advocacy of the Small Business Admin-
istration to conduct and complete a study of
the extent to which the employees of Feder-
al agencies and departments are performing
services for foreign governments which are
otherwise capable of performance by small
business firms.

The Senate Amendment has no compara-
ble provision.

The Conference Substitute requires the
Chief Counsel for Advocacy of the Small
Business Administration to assess the
extent to which the employees of Federal
agencies are performing professional and
technical services for foreign governments
(or other non-domestic entities) for which
there are responsible domestic sources, and
to submit a report thereon including recom-
mendations for specific steps to be taken by
SBA or other agencies to develop further in-
formation with respect to the foregoing
issue.

In preparing the report the Chief Counsel
is directed to consult with the Office of
Management and Budget, the Department
of Commerce, Department of the Interior,
other relevant agencies of the government
and trade and professional associations rep-
resenting the interests of small business
concerns.

ITEM 43—PRIVATE SECTOR COOPERATION

The Senate Amendment extends for two
more years SBA's authority for a private
sector cooperation program under which it
COSpoNsors and managerial assist-
ance-type events with private, for profit
businesses., This program was originally au-
thorized by the Small Business and Com-
puter Security Act of 1984. It modifies cur-
rent law to make it clear that all SBA pro-
grams participating in a cosponsored activi-
ty shall receive appropriate recognition and
further requires that SBA shall receive ap-
propriate recognition in all such events and
ensure that no endorsement of any elected
official is made or implied.

Although current law requires SBA to
ensure that its cosponsored activities do not
constitute or imply an endorsement by the
agency of the products or services of the co-
sponsor, this provision extends that require-
ment to any activity which SBA cosponsors
with a Federal, state or local public official
or agency.

The House Bill has no comparable provi-
sion.

The Conference Substitute includes this
proposal but also requires tighter controls
on all such activities.

The conferees are concerned that the
Agency has not complied with previous stat-
utory restrictions on the conduct of joint

October 3, 1988

training sessions. For example, despite what
current law requires:

(1) SBA has only been able to provide
about % of the mandatory agreements for
381 projects cosponsored by 259 cosponsors;

(2) many confracts are either deficient or
unsigned;

(3) brochures lack the required disclaimer;

(4) businesses and some public officials
have used materials for unwarranted self
promotion; and

(6) SBA cannot account for any of the
fees collected at the conferences and certain
individuals have been reported to have
made large personal profits on SBA cospon-
sored events.

The conferees stress that the agency must
comply with the statutory requirements.

ITEM 44—REPORT ON BACKGROUND CHECK
POLICY

The Senale Amendment requires the Ad-
ministration to revaluate the agency's
policy requiring criminal history back-
ground checks to be made on loan appli-
cants, licensees, directors and other SBA
program participants to determine eligibil-
ity, and to report its finding to the House
and Senate Small Business Committees.
The Federal Bureau of Investigation has
historically provided a criminal file name
check service to SBA and other federal
agencies, but has recently announced that
such services will no longer be provided
unless the applicant’s fingerprints are pro-
vided.

lm House Bill has no comparable provi-
sion.

The Conference Substitute, to ensure that
certain volunteer participants who are often
well-known in their communities (such as
directors of Certified Development Compa-
nies) will not be unreasonably subjected to
fingerprint requirements under the agency’s
background check policy, prohibits SBA
from requiring fingerprints of those who
serve voluntarily and without compensation
in SBA programs unless the agency has rea-
sonabl grounds to suspect that a partici-
pant's record is such as to warrant the fin-
gerprint check. These individuals include,
but are not limited to, members of SCORE
and ACE, directors of non-profit Certified
Development Companies, and members of
SBA advisory organizations.

If the Administration determines that the
prohibition will adversely affect its ability
to meet its statutory and regulatory respon-
sibilities governing SBA program eligibility,
then the Administration should report that
concern to the House and Senate Commit-
tees on Small Business promptly, including
in such report a complete description of
SBA's needs with regard to access to crimi-
nal records of program participants and
other procedures used to determine eligibil-
ity. Such a description shall take into ac-
count the relative risk involved with differ-
ent programs and participants, including
the magnitude of SBA's financial exposure,
as well as the privacy interests of partici-
pants. Further, such report shall include
reasons why alternative means of reviewing
a participant’s record or background other
than by fingerprinting would not be avail-
able. And finally, it should evaluate the sys-
tems used by other Federal agencies with
loan-making authority. If such agencies re-
quire fingerprint checks, the details should
be included, including the number of finger-
print checks per year by the agency as com-
pared to loan approval numbers; if the
other agencies do not require fingerprint
checks, SBA should explain why their
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system is not compatible or adaptable to
SBA's needs and responsibilities.

ITEM 45—ELIGIBILITY OF HANDICAPPED ORGANI-
ZATIONS FOR SMALL BUSINESS SET-ASIDES

The Senate Amendment amends the Small
Business set-aside program to:

reauthorize a law allowing rehabilitation
facilities to bid on small business set-aside
contracts;

establish a maximum ceiling of $50 mil-
lion in contracts that these rehabilitation
facilities can be awarded;

permit only $8 million of the $50 million
annual ceiling of contracts be converted to
the Javits-Wagner-O’Day Act program;

establish a five year sunset provision;

provide small businesses with an expedit-
ed appeal to the SBA Administrator when
they allege that they will suffer economic
hardship from an award to rehabilitation
facility; if the appeal has merit, the Admin-
istrator may require the contracting activity
to take appropriate action; and

require the General Accounting Office to
study and report back to Congress on the
impact of the bidding by rehabilitation fa-
cilities before the program could be ex-
tended.

The House Bill has no comparable provi-
sion.

The Conference Substitute amends the
Small Business set-aside program to:

reauthorize a law allowing rehabilitation
facilities to bid on small business set-aside
contracts;

establish maximum ceilings on the
amount of contracts that these rehabilita-
tion facilities can be awarded each year:
$300 million in 1989, $40 million in 1990, and
$50 million in each of 1991, 1992 and 1993;

prohibit any amounts from being convert-
ed to the Jarvits-Wagner-O'Day Act pro-

gram,

establish a five year sunset provision;

provide small businesses with an expedit-
ed appeal to the SBA Administrator when
they allege that they will suffer economic
hardship from an award to a rehabilitation
facility; if the appeal has merit, the Admin-
istrator may require the contracting activity
to take appropriate action; and

require the General Accounting Office to
study and report back to Congress on the
impact of the bidding by rehabilitation fa-
cilities before the program could be ex-
tended.

The conferees recognize the need for voca-
tional rehabilitation facilities to become
more familiar with the Federal competitive
procurement process, especially as it relates
to bid preparation. Thus they encourage
SBA to work with appropriate organizations
in developing training programs.

ITEM 46—SBA OFFICIALS—TITLE CHANGES

The Senate Amendment changes the titles
of the Associate and Deputy Associate Ad-
ministrators for the Small Business Devel-
opment Center Office as requested by SBA.

The House Bill has no comparable provi-
sion.

The Conference Substitute changes the
title of the Deputy Associate Administrator
for Management Assistance to the Associate
Administrator for Small Business Develop-
ment Centers. It also provides that this po-
sition shall not be more than two levels
below the Administrator, that is, that this
individual shall report to an individual who
is not more than one level below the Admin-
istrator.
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ITEM 47—PROMULGATION OF RULES

The House Bill requires SBA to issue final
regulations to carry out this title within six
months.

The Senate Amendment is similar,

The Conference Substitule requires SBA to
issue final regulations to carry out this title
within six months.

ITEM 48—WHITE HOUSE SMALL BUSINESS
CONFERENCE

The Senate Amendment directs the Presi-
dent to call and conduct a National White
House Conference on Small Business not
less than every six years. It also authorizes
$4 million to pay for each conference, with
that amount to cover expenses over an ex-
pected two-year planning period per confer-

ence.

The House Bill has no comparable provi-
sion.

The Conference Substitute does not in-
clude this provision.

ITEM 49—INTERNATIONAL TRADE

The House Bill is identical with title VIII
of H.R. 3 and H.R. 4848, except that the au-
thorizations for SBA's Office of Interna-
tional Trade of $3.5 million and the authori-
zation for the Small Business Development
Centers for international trade of $5 million
have been extended and also provided for
fiscal years 1990 and 1991.

The Senate Amendment incorporates this
title of the Trade Bill without change.

The Conference Substitute authorizes the
appropriation of $3.56 million in fiscal year
1990 for SBA's Office of International
Trade and $5 million for grants to SBDCs
assistance to promote export trade in 1990,
the same amounts as were provided in the
Trade Bill for 1989. The conferees note that
the other provisions were enacted into law
as title VIII of H.R. 4848.

JOHN J, LAFALCE,

NEAL SMITH,

HENRY (GONZALEZ,

Tom LUKEN,

IKE SKELTON,

JoE McDADE,

Sitvio O. CONTE,

‘Wn., BROOMFIELD,
Managers on the Part of the House.

DALE BUMFPERS,

Sam NUnNN,

Jim SASSER,

LoweLL P. WEICKER, Jr.,

Rupy BOSCHWITZ,
Managers on the Part of the Senate.

WOMEN’'S BUSINESS OWNERSHIP
ACT OF 1988

Mr. LAFALCE. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 5050) to amend the Small Busi-
ness Act to establish programs and ini-
tiate efforts to assist the development
of small business concerns owned and
controlled by women, and for other
purposes, as amended.

The Clerk read as follows:

H.R. 5050

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act, together with the following
table of contents, may be cited as the
“Women's Business Ownership Act of 1988".
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SEC. 101. FINDINGS AND PURPOSES.

Section 2 of the Small Business Act (15
U.B.C. 631) is amended by adding at the end
thereof the following new subsection:

“(f)(1) With respect to the programs and
activities authorized by this Act, the Con-
gress finds that—

“(A) women owned business has become a
major contributor to the American economy
by providing goods and services, revenues,
and jobs;

“(B) over the past two decades there have
been substantial gains in the social and eco-
nomic status of women as they have sought
economic equality and independence;

“(C) despite such progress, women, as a
group, are subjected to discrimination in en-
trepreneurial endeavors due to their gender;

“(D) such discrimination takes many overt
and subtle forms adversely impacting the
ability to raise or secure capital, to acquire
managerial talents, and to capture market
opportunities;

“(B) it is in the national interest to expe-
ditiously remove discriminatory barriers to
the creation and development of small busi-
ness concerns owned and controlled by
women;

“(F) the removal of such barriers is essen-
tial to provide a fair opportunity for full
participation in the free enterprise system
by women and to further increase the eco-
nomic vitality of the Nation;

‘“(G) increased numbers of small business
concerns owned and controlled by women
will directly benefit the United States Gov-
ernment by expanding the potential
number of suppliers of goods and services to
the Government; and

“(H) programs and activities designed to
assist small business concerns owned and
controlled by women must be implemented
in such a way as to remove such discrimina-
tory barriers while not adversely affecting
the rights of socially and economically dis-
advantaged individuals.
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“(2) It is, therefore, the purpose of those
programs and activities conducted under the
authority of this Act that assist women en-
trepreneurs to—

“(A) vigorously promote the legitimate in-
terests of small business concerns owned
and controlled by women;

“(B) remove, insofar as possible, the dis-
criminatory barriers that are encountered
by women in accessing capital and other fac-
tors of production; and

“(C) require that the Government engage
in a systematic and sustained effort to iden-
tify, define and analyze those discriminato-
ry barriers facing women and that such
effort directly involve the participation of
women business owners in the public/pri-
vate sector partnership.”.

TITLE II—DEMONSTRATION PROJECTS
SEC. 201. ESTABLISHMENT.

Subsection (c) of section 8 of the Small
Business Act (15 U.S.C. 637(c)) is amended
to read as follows:

“(eX1) Subject to the requirements of
paragraph (2), the Administration shall pro-
vide financial assistance to private organiza-
tions to conduct demonstration projects for
the benefit of small business concerns
owned and controlled by women.

“(2) No amount of financial assistance
shall be provided pursuant to this subsec-
tion unless the recipient organization
agrees, as a condition of receiving such as-
sistance, that—

“(A) it will obtain, after its application has
been approved but prior to the disburse-
ment of funds pursuant to this subsection,
cash contributions from private sector
sources in an amount at least equal to the
amount of funds such organization will re-
ceive under this subsection; and

“(B) it will provide the types of services
and assistance to present and potential
women owners of small business concerns as
are described in paragraph (3). For the pur-
poses of this subsection such concerns may
be either ‘start-up’ businesses or established
‘on-going’ concerns.

“(3) The types of services and assistance
referred to in paragraph (2)(B) shall include
the following:

“(A) Financial assistance, which assistance
shall include training and counseling in how
to apply for and secure business credit and
investment capital; prepare and present fi-
nancial statements, manage cash-flow and
otherwise manage the financial operations
of a business concern.

“(B) Management assistance, which assist-
ance shall include training and counseling
in how to plan, organize, staff, direct, and
control each major activity and function of
a small business concern; and

“(C) Marketing assistance, which assist-
ance shall include training and counseling
in how to identify and segment domestic
and international market opportunities; pre-
pare and execute marketing plans; develop
pricing strategies; locate contract opportuni-
ties; negotiate contracts; and utilize varying
public relations and advertising techniques.

“(4) Applications for financial assistance
pursuant to this subsection shall be evaluat-
ed and ranked in accordance with predeter-
mined selection criteria that shall be stated
in terms of relative importance. Such crite-
ria and their relative importance shall be
made publicly available and stated in each
solicitation for applications made by the Ad-
ministration. Such criteria shall include—

“(A) a criterion that specifically refers to
the experience of the offering organization
in conducting programs or on-going efforts
designed to impart or upgrade the business
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skills of women business owners or potential
OWners;

“(B) a criterion that specifically refers to
the present ability of the offering organiza-
tion to commence a demonstration project
within a minimum amount of time; and

“(C) a criterion that specifically refers to
the ability of the applicant organization to
provide training and services to a represent-
ative number of women who are both social-
ly and economically disadvantaged.

“(5) The financial assistance authorized
pursuant to this subsection shall be made
by grant, contract, or cooperative agreement
and may contain such provision, as neces-
sary, to provide for payments in lump sum
or installments, and in advance or by way of
reimbursement.

“(6)(A) The Administration shall prepare
and transmit a report to the Committees on
Small Business of the Senate and House of
Representatives on the effectiveness of all
demonstration projects conducted under the
authority of this subsection. Such report
shall provide information concerning—

“(i) the number of individuals receiving
assistance,

“(ii) the number of start-up business con-
cerns formed;

“(iii) the gross receipts of assisted con-

cerns;

“(iv) increases or decreases in profits of as-
sisted concerns; and

“(v) the employment increases or de-
creases of assisted concerns,

*“(B) The report required pursuant to sub-
paragraph (A) shall cover at least a twenty-
four-month period and shall be submitted
not later than thirty months after the effec-
tive date of this paragraph.

“(T) This subsection shall cease to be ef-
fective after September 30, 1991.".

SEC. 202. TECHNICAL.

Subsection (b) of section 8 of the Small

Eusiness Act (15 U.S.C. 637(b)) is amended
y_

(1) striking out “and” at the end of para-
graph (14);

(2) striking out “public.” at the end of
paragraph (15) and inserting in lieu thereof
“public; and” and

(3) by adding the following new para-
graph:

“(16) to make studies of matters material-
ly affecting the competitive strength of
small business, and of the effect on small
business of Federal laws, programs, and reg-
ulations, and to make recommendations to
the appropriate Federal agency or agencies
for the adjustment of such programs and
regulations to the needs of small business.”.
SEC, 203. AUTHORIZATION,

There is authorized to be appropriated
$10,000,000 to carry out the demonstration
projects required pursuant to section 201.
The initial projects authorized to be fi-
nanced by this title shall be funded by Jan-
uary 31, 1989. Notwithstanding any other
provision of law, the Small Business Admin-
istration may use such expedited acquisition
methods as it deems appropriate to achieve
the purposes of this section, except that it
shall ensure that all eligible sources are pro-
vided a reasonable opportunity to submit
proposals.

SEC. 204. DEFINITION.

For the purposes of this title, the term
“small business concern owned and con-
trolled by women" means any small business
concern as defined pursuant to section 3 of
the Small Business Act (15 U.S.C. 632)—

(1) that is at least 51 per centum owned by
one or more women; and
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(2) whose management and daily business
operations are controlled by one or more of
such women,

TITLE 11I—ACCESS TO CAPITAL

SEC. 301. AMENDMENTS TO THE CONSUMER CREDIT
PROTECTION ACT.

Subsection (a) of section T03 of the Con-
sumer Credit Protection Act (15 U.8.C.
1691b(a)) is amended to read as follows:

“(aX1) The Board shall prescribe regula-
tions to carry out the purposes of this title.
These regulations may contain but are not
limited to such classifications, differentia-
tion, or other provision, and may provide for
such adjustments and exceptions for any
class of transactions, as in the judgment of
the Board are necessary or proper to effec-
tuate the purposes of this title, to prevent
circumvention or evasion thereof, or to fa-
cljll:tl.late or substantiate compliance there-
with.

‘(2) Such regulations may exempt from
the provisions of this title any class of
transactions that are not primarily for per-
sonal, family, or household purposes, or
business or commercial loans made available
by a financial institution, except that a par-
ticular type within a class of such transac-
tions may be exempted if the Board deter-
mines, after making an express finding that
the application of this title or of any provi-
sion of this title of such transaction would
not contribute substantially to effecting the
purposes of this title.

“(3) An exemption granted pursuant to
paragraph (2) shall be for no longer than
five years and shall be extended only if the
Board makes a subsequent determination, in
the manner described by such paragraph,
that such exemption remains appropriate.

“(4) The Board shall require entities
making business or commercial loans to
maintain such records or other data relating
to all such loans as may be necessary to evi-
dence compliance with this subsection or en-
force any action pursuant to the authority
of this Act. In no event shall such records or
data be maintained for a period of less than
one year. The Board shall promulgate regu-
lations to implement this paragraph in the
manner prescribed by chapter 5 of title 5,
United States Code.

“(5) The Board shall provide in regula-
tions that an applicant for a business or
commercial loan shall be provided a written
notice of such applicant’s right to receive a
written statement of the reasons for the
denial of such loan.”.

SEC. 302. FORM SIMPLIFICATION AND PREFERRED
FINANCING.

(a) CERTIFIED LoAN PROGRAM.—Section 7 of
the Small Business Act (15 U.S.C. 636) is
amended by adding to subsection (a) the fol-
lowing new paragraph:

*“(19) During fiscal years 1989, 1990, and
1991, in addition to the preferred lenders
program authorized by the provision in sec-
tion 5(b)7), the Administration is author-
ized to establish a certified loan program for
lenders who establish their knowledge of
Administration laws and regulations con-
cerning the lean guarantee program and
their proficiency in program requirements.
In order to encourage certified lenders and
preferred lenders to provide loans of $50,000
or less in guarantees to eligible small busi-
ness loan applicants, the Administration
shall allow participating lenders in the certi-
fied loan program and in the preferred loan
program (A) to solely utilize a uniform sim-
plified form developed by the Administra-
tion solely for use under this paragraph and
(B) to retain one-half of the fee collected
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pursuant to section 7(a)(16) on such loans:
Provided, That a participating lender may
not retain any fee pursuant to this para-
graph if the amount committed and out-
standing to the applicant would exceed
$50,000 unless such amount was not ap-
proved under the provisions of this para-
graph. The designation of a lender as a cer-
tified or preferred lender shall be suspended
or revoked at any time that the Administra-
tion determines that the lender is not ad-
hering to its rules and regulations or if the
Administration determines that the loss ex-
perience of the lender is excessive as com-
pared to other lenders: Provided further,
That any suspension or revocation of the
designation shall not affect any outstanding
guarantee: And provided further, That the
Administration may not reduce the per
centum of guarantee as a criterion of eligi-
bility for such designation.”.

(b) RePorTs.—The Administration shall
take such steps as it deems appropriate to
expand participation in the certified loan
program and shall report to the Small Busi-
ness Committees of the Senate and the
House of Representatives on the amount of
loans approved and the amount of losses
sustained under the provisions of section
T(a)(19) of the Small Business Act. An inter-
im report shall be submitted not later than
one year after the date of enactment.

SEC, 303. ANALYSIS OF FINANCING SOURCES.

(a) JoinT Stupy.—Federal Reserve Board,
the Comptroller of the Currency, the De-
partment of Commerce and the Small Busi-
ness Administration shall jointly conduct a
study to determine, with respect to the serv-
ice segment of the economy—

(1) the level of demand for both debt and
equity capital by small business concerns;

(2) the level of availability of such capital
for such concerns; and

(3) how new or innovative financing tech-
niques or the improvement of existing tech-
niques can be used to satisfy the unmet
demand for capital by such concerns con-
sistent with acceptable standards of safety
and soundness for loans or investments
made by commercial and business lenders
and institutional investors.

(b) RerorT.—The study performed pursu-
ant to subsection (a) shall be reported to
the Committees on Small Business of the
Senate and House of Representatives within
one hundred and eighty days after the ef-
fective date of this section.

TITLE IV-NATIONAL WOMEN'S BUSINESS

COUNCIL

SEC. 401. ESTABLISHMENT.

There is established a Council to be
known as the “National Women's Business
Council” (hereinafter in this title referred
to as the Council).

SEC. 402, DUTIES OF THE COUNCIL.

(a) The Council shall review—

(1) the status of women owned business
nationwide, including progress made and
barriers that remain in order to assist such
businesses to enter the mainstream of the
American economy,

(2) the role of the Federal Government
and State and local governments in assisting
and promoting aid to, and the promotion of,
women owned business;

(3) data collection procedures and the
availability of data relating to (A) women
owned businesses; (B) women owned small
business, and (C) small business owned and
controlled by socially and economically dis-
advantaged women; and

(4) such other government initiatives as
may exist relating to women owned business
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including, but not limited to, those relating
to Federal procurements.

(b) Based upon its review, the Council
shall, by December 31, 1989, and every
twelve months thereafter, recommend to
the Congress and the President—

(1) new private sector initiatives that
would provide management and technical
assistance to women owned small business;

(2) ways to promote greater access to
public and private sector financing and pro-
curement opportunities for such businesses;
and

(3) detailed multiyear plans of action,
with specific goals and timetables, for both
public and private sector actions needed to
overcome discriminatory barriers to full par-
ticipation in the economic mainstream.

(c) For the purposes of this title the term
“small business concern owned and con-
trolled by women" shall have the same
meaning as that term is given in section 204
of this Act.

SEC. 403. MEMBERSHIP.

(a) The Council shall be composed of nine
members to be selected as follows:

(1) the Administrator of the Small Busi-
ness Administration, the Secretary of Com-
merce (or such Secretary’s deputy) and the
Chairman of the Federal Reserve Board (or
such Chairman’s designee, who shall be a
member of the Board);

(2) two members shall be appointed by the
majority leader, and one member shall be
appointed by the minority leader of the
Senate.

(3) two members shall be appointed by the
Speaker, and one member shall be appoint-
ed by the minority leader of the House of
Representatives.

(b}1) Appointments under section (a) (2)
and (3) shall be made from individuals who
are specially qualified to serve on the Coun-
cil by virtue of their education, training,
and experience and who are not officers or
employees of the Federal Government nor
of the Congress.

(2)XA) Of the individuals to be appointed
under subsection (a) (2) and (3)—

(i) no more than two members to be ap-
pointed under each such paragraph of such
subsection shall be of the same political
party;

(ii) at least two members appointed under
each such paragraph of such subsection
shall be women; and

(iii) at least two members to be appointed
under each such paragraph of such subsec-
tion shall be owners of small business con-
cerns as defined pursuant to section 3 of the
Small Business Act and relevant regulations
promulgated pursuant thereto.

(B) Appointments made pursuant to sub-
section (a) (2) and (3) shall be made in the
following sequence—

(i) appointments under (a)2) shall be
made within ninety days of the effective
date of this title; and

(ii) appointments under (a)3) shall be
made within one hundred and twenty days
of the effective date of this title.

(3) In making appointments under subsec-
tion (a), the appointing authorities shall
give due consideration to achieving balanced
geographical representation.

(C) Members appointed under subsection
(a) (2) and (3) shall be appointed for a
three-year term, except if any such appoint-
ee becomes an officer or employee of the
Federal Government or of the Congress,
such individual may continue as a member
of the Council for not longer than the
thirty-day period beginning on the date
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such individual becomes such an officer or
employee.

(D) A vacancy on the Council shall be
filled in the manner in which the original
appointment was made.

(E) Members of the Council shall serve
without pay for such membership, except
members of the Council shall be entitled to
reimbursement for travel, subsistence, and
other necessary expenses incurred by them
in carrying out the functions of the Council,
in the same manner as persons employed
intermittently in the Federal Government
are allowed expenses under section 5703 of
title 5, United States Code.

(F)(1) Two members of the Council shall
constitute a quorum for the receipt of testi-
mony and other evidence.

(2) A majority of the Council shall consti-
tute a quorum for the approval of a recom-
mendation or report submitted pursuant to
section 402 or section 406.

(G) The Chairperson and Vice Chairper-
son of the Council shall be designated by
the President. The term of office of the
Chairperson and Vice Chairperson shall be
at the discretion of the President.

(H) The Council shall meet not less than
four times a year. Meetings shall be at the
call of the Chairperson.

SEC. 404. DIRECTOR AND STAFF OF THE COUNCIL.

(a)(1) The Council shall have a Director
who shall be appointed by the Chairperson.
Upon recommendation by the Director, the
Chairperson may appoint and fix the pay of
four additional personnel.

(2) The Director and staff of the Council
may be appointed without regard to section
5311(b) of title 5, United States Code, and
without regard to the provisions of such
title governing appointments in the com-
petitive service, and may be paid without
regard to the provisions of chapter 51 and
subchapter IIT of chapter 53 of such title re-
lating to classification and General Sched-
ule pay rates, except that no individual so
appointed may receive pay in excess of the
annual rate of basic pay payable for GS-18
of the General Schedule.

(b) The Council may procure temporary
and intermittent services under section
3109(b) of title 5 of the United States Code,
but at rates for individuals not to exceed
the daily equivalent of the maximum
annual rate of basic pay payable for GS-18
of the General Schedule,

(¢) Upon request of the Chairperson, the
head of any Federal department or agency
may detail, on a reimbursable basis, any of
the personnel of such agency to the Council
to assist the Council in carrying out its
duties under this title without regard to sec-
tion 3341 of title 5 of the United States
Code.

SEC. 405. POWERS OF THE COUNCIL.

(a) The Council may, for the purpose of
carrying out this title sit and act at such
times and places, hold such hearings, take
such testimony, receive such evidence, and
consider such information, as the Council
considers appropriate. The Council may ad-
minister oaths or affirmations for the re-
ceipt of such testimony.

(b) Any member or person within the
employ of the Council may, if so authorized
by the Council, take any action which the
Council is authorized to take by this section.

(c) Except as otherwise prohibited by law,
the Council may secure directly from any
department or agency of the United States
information necessary to enable it to carry
out its duties under this Act. Upon the re-
quest of the Chairperson of the Council, the
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head of such department or agency shall
promptly furnish such information to the
Council.

(d) The Council may use the United
States mails in the same manner and under
the same conditions as departments and
agencies of the United States.

(e) The Administrator of the General
Services Administration shall provide to the
Council, on a reimbursable basis, such ad-
ministrative support services as the Council
may request. In addition, the Administrator
shall, as appropriate, provide to the Couneil,
upon its request, access to and use of such
Federal facilities as may be necessary for
the conduct of its business.

SEC. 406. REPORTS.

The Council shall transmit to the Presi-
dent and to each House of the Congress a
report no less than once in every twelve-
month period. The first such report shall be
submitted no later than December 31, 1989.
Such reports shall contain a detailed state-
ment on the activities of the Council, and
the findings and conclusions of the Council,
together with its recommendations for such
legislation and administrative actions as it
considers appropriate based upon its reviews
conducted under section 402.

SEC. 407. AUTHORIZATION.

There are authorized to be appropriated
such sums as may be necessary to carry out
this title and they may remain available
until expended. New spending authority or
authority to enter into contracts as author-
ized in this title shall be effective only to
such extent and in such amounts as are pro-
vided in advance in appropriation Acts.

TITLE V—STATISTICAL DATA AND EFFECT

ON OTHER PROGRAMS
SEC. 501. CENSUS DATA.

(a) Bureau orF LaBor StatisTics.—The
Bureau of Labor Statistics of the Depart-
ment of Labor shall include in any census
report it may prepare on women owned
business data on—

(1) sole proprietorships;

(2) partnerships; and

(3) corporations.

(b) Bureau oF THE Census.—The Bureau
of the Census of the Department of Com-
merce shall include in its Business Census
for 1992 and each such succeeding census
data on the number of corporations which
are 51 per centum or more owned by
women.

(¢) ComBINED STUDY.—Not later than one
hundred and eighty days after the effective
date of this section, the Office of the Chief
Counsel for Advocacy of the Small Business
Administration (hereinafter referred to in
this subsection as the “Office”) shall con-
duct a study and prepare a report recom-
mending the most cost effective and accu-
rate means to gather and present the data
required to be collected pursuant to subsec-
tions (a) and (b). The Department of Com-
merce and the Department of Labor shall
provide the Office such assistance and coop-
eration as may be necessary and appropriate
to achieve the purposes of this subsection.
SEC. 502. PROCUREMENT DATA.

(a) RerorTING.—Each Federal agency
shall report to the Office of Federal Pro-
curement Policy the number of small busi-
nesses owned and controlled by women and
the number of small business concerns
owned and controlled by socially and eco-
nomically disadvantaged businesses that are
first time recipients of contracts from such
agency. The Office of Federal Procurement
Policy shall take such actions as may be ap-
propriate to ascertain for each fiscal year
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the number of such small businesses that
have newly entered the Federal market.

(b) DeFINITIONS.—For purposes of this sec-
tion the terms “small business concern
owned and controlled by women" and
“small business concerns owned and con-
trolled by socially and economically disad-
vantaged individuals” shall be given the
same meaning as those terms are given
under section 8(d) of the Small Business Act
(15 U.S.C. 637(d)) and section 204 of this
Act.

SEC, 503. STATE OF SMALL BUSINESS REPORT.

Section 303 of Public Law 96-302 (15
U.8.C. 631(b)) is amended by adding the fol-
lowing new subsection:

“(e) The information and data required to
be reported pursuant to subsection (a) shall
separately detail those portions of such in-
formation and data that are relevant to—

(1) small business concerns owned and
controlled by socially and economically dis-
advantaged individuals as defined pursuant
to section 8(d) of the Small Business Act;
and

“(2) small business concerns owned and
controlled by women.".

SEC. 504. DISADVANTAGED SMALL BUSINESSES.

Nothing contained in this Act is intended
to reduce or limit any programs, benefit, or
activity that is authorized by law to assist
small business concerns owned and con-
trolled by socially and economically disad-
vantaged individuals as defined pursuant to
section 8(d)(3) of the Small Business Act (15
U.B.C. 637 (dX3)).

The SPEAKER pro tempore. Is a
second demanded?

Mr. IRELAND. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from New York [Mr. La
Farce] will be recognized for 20 min-
utes and the gentleman from Florida
[Mr. IreLaND] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from New York [Mr. LA FALCE].

Mr. LAFALCE. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, the amazing growth of
women's business ownership has been
called the most significant economic
development of recent years. Women
have suffered from centuries of preju-
dice, discrimination, and exploitation.
But the last half century, and particu-
larly the last 20 years has been a
period of revolutionary change in the
social and economic status of Ameri-
can women.

Most of the attention has focused on
the social aspects of women in the
work force. But the explosive rise of
women entrepreneurs, and what this
phenomenon means to our present day
economy, has not been given the at-
tention it deserves.

During April and May of this year,
the Small Business Committee held 6
days of hearings on the achievements
and special problems of women busi-
ness owners. We were amazed by what
the hearings revealed. Women owned
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business is the fastest growing seg-
ment of our economy. Women are
starting their own businesses at a rate
twice that of men, and now own ap-
proximately 30 percent of our Nation’'s
businesses. If the present rate contin-
ues, the Government estimates that
by the year 2000 they could own as
many as one half.

Unfortunately it is still more diffi-
cult for women to achieve the same
level of business success as men—but
for reasons unrelated to talent or en-
terpreneurial skill. Women face the
same problems that confront all small
businesses, but they face more of them
and to a greater degree. Nevertheless,
women are succeeding in business—in
all industry classifications. The com-
mittee witnesses included a number of
“myth-busters” who are succeeding in
industries that have been, traditional-
ly, the sole province of men. But they
are succeeding against great odds, And
business receipts lag substantially
behind those for male owned business.

The problems have been well-docu-
mented. During our committee hear-
ings, we heard from a total of 26 wit-
nesses and received additional testimo-
ny from many others. Following the
hearings, the committee issued an in-
vestigative report entitled “New Eco-
nomic Realities: The Rise of Women
Entrepreneurs.” The report included a
series of findings and policy recom-
mendations that formed the basis for
this much needed legislation.

During the hearings, the committee
identified several major problem
areas. H.R. 5050 addresses those prob-
lems by proposing action relating to
the following specific needs: manage-
ment training and technical assist-
ance; access to capital; improved statis-
tical information and data; and Feder-
al policies and programs in support of
women entrepreneurs. The bill follows
recommendations contained in the
committee report.

MANAGEMENT TRAINING PROJECTS

It is generally agreed that lack of
management skill is a primary cause
of business failure. The committee
found that one of the principal needs
of women business owners is high
quality sustained management train-
ing and technical assistance to im-
prove entrepreneurial skills and in-
crease profitability. It is the position
of the committee that the private
sector has by far the greatest business
expertise and the most effective
person to teach entrepreneurship is
the entrepreneur. Public/private part-
nerships to provide effective manage-
ment and technical assistance, there-
fore, could significantly enhance busi-
ness opportunities for women.

Title IT of the bill would provide
matching funds to establish demon-
stration projects in a limited number
of geographical test areas. These
projects would provide sustained man-
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agement training and technical assist-
ance to women business owners based
on model programs that have demon-
strated high levels of success in the
private sector.

ACCESS TO CAPITAL

Small businesses generally cite limit-
ed access to capital as a primary detri-
ment ot business success. Capital is es-
sential for business formation, oper-
ation, and expansion. The committee
found that women suffer the same dis-
advantages in seeking traditional
sources of capital as all small business
owners. But they also face additional
barriers, including outright discrimina-
tion, that severely limit their access to
business credit, and affect negatively
the terms and conditions under which
women are able to obtain such credit.

The Equal Credit Opportunity Act
of 1974 [ECOA] prohibits discrimina-
tion in credit transactions on the basis
of race, color, national origin, sex,
marital status, or age. Provisions con-
tained in the Act are designed to
permit the monitoring of credit trans-
actions and to prevent discriminatory
practices.

The ECOA provides for the promul-
gation of regulations by the Federal
Reserve Board and authorizes the Fed
to make classifications and distine-
tions and to exempt from the act any
class of business or commercial trans-
actions under certain conditions. Reg-
ulation B, which was promulgated
under this authority, in effect, ex-
empts all business and commercial
credit transactions from the ECOA
provisions relating to the following:
First, notification of the right to re-
ceive a statement of reasons for ad-
verse action; second, retention of
records, including information used in
evaluating the application; and third,
information concerning marital status.

I do not believe that Congress in-
tended the Fed to exempt business
credit from the procedural require-
ments in such a broad manner. The
legislative report accompanying the
ECOA of 1974 is quite clear that busi-
ness and commercial credit were in-
tended to be afforded the same protec-
tions against diserimination as other
types of credit activities.

H.R. 5050 addresses this problem by
amending the Equal Credit Opportuni-
ty Act to require the Federal Reserve
Board to reexamine and revise regula-
tions that exempt business loans from
key protections of the act.

The bill would require the Board to
make express determinations and find-
ings prior to making any exemptions.
It would also provide guidance relating
to the restoration of important rights
waived by present regulations. It is the
intention of this legislation that the
Fed could not again exempt all busi-
ness loans from the procedural re-
quirements of the ECOA.

The requirement for formal hear-
ings by the Federal Reserve Board has
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been dropped. The Fed has made it
clear that this provision is not neces-
sary, because it will make the neces-
sary adjustments by its usual notice
and comment rulemaking procedures,
if this bill is enacted.

The committee recognizes that some
forms of commercial loan transactions
and extensions of credit may require
specialized rules. For example, the
committee believes that loans and
credit extensions incidental to trade
credit, factoring arrangements, and so-
phisticated asset-based loans should
continue to be exempted from the
record retention and automatic notifi-
cation requirements. It would be liter-
ally impossible to provide notice for
requests for demand-basis advances
and the hundreds or thousands of fac-
toring transactions and instant-answer
decisions made daily—even hourly—
under such credit relationships. But
the committee wants to make clear
that the initial transaction to set up
such loans, contractual credit agree-
ments, or lines of credit should be sub-
ject to ECOA protections.

Nor does the committee believe that
record retention and automatic notice
requirements should apply to informal
or undocumented applications such as
those made over the telephone or in
conversations between a banker and
clients.

In recent years, the financial com-
munity has developed creative financ-
ing arrangements, revolving loans,
asset-based lending, and many other
hybrids that may not fit the mold of
the traditional loan. It is the intention
of the legislation that the Fed careful-
ly examine such transactions and de-
velop procedures which will protect
the borrower without unnecessarily
hampering such financial transactions
by imposing unworkable requirements.
Moreover, to require paperwork and
automatic written notice for each indi-
vidual credit decision which follows
the initial entry into arrangements be-
tween the borrower and the lender
may be very difficult and not neces-
sary to accomplish the goals of this
legislation.

Concern has also been expressed by
financial institutions concerning any
requirement to divulge sources of con-
fidential and sensitive credit informa-
tion. It is expected that the Fed is in a
position to strike an appropriate bal-
ance between a client’s right to know
and the need to preserve free flow of
information among creditors necessary
to assess risk.

The Fed should also take into ac-
count the size and nature of loan
transactions in determining the kinds
of records that must be maintained.
For example, there is no need or
intent to require lenders to retain vol-
umes of records concerning complicat-
ed transactions of major corporations
involving millions and millions of dol-
lars. However, in providing guidance
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on this issue, the committee notes that
the Small Business Administration has
recently been granted authority to
guarantee loan packages to small busi-
nesses of up to $1.5 million in value.

Finally, the committee understands
that any regulation to be established
pursuant to this legislation will elimi-
nate the rule that permits inquiry into
marital status except in cases where
the spouse could conceivably assert an
interest in the collateral used to
secure the transaction, or in some way
lessen the ability of the creditor to
assert its rightful claim. For example,
if property to be used as collateral for
a loan is wholly owned by the busi-
ness, there would be no need for in-
quiry into marital status; in communi-
ty property states, on the other hand,
such inquiry would be permissible.

The ECOA has been instrumental in
providing equal access to consumer
credit. Similar progress is needed for
business loans as well. H.R. 5050 would
clarify the law by requiring the same
types of protection for commercial
loans that are presently enjoyed for
consumer credit transactions. We are
convinced that they will benefit not
only women business owners, but all
small businesses, without imposing an
undue burden upon the financial com-
munity.

This title of our bill relating to
access to capital also would create an
SBA guaranteed miniloan program for
amounts up to $50,000 utilizing simpli-
fied application and evaluation proce-
dures. These loans would serve all
small businesses, but would be espe-
cially useful for the service sector of
the economy where women owned
businesses are concentrated.

NATIONAL WOMEN'S BUSINESS COUNCIL

Unfortunately, programs and poli-
cies of the Federal Government in
support of women owned business, ac-
cording to the findings of the commit-
tee, have been ineffectual in advancing
the status of such concerns to any sig-
nificant degree. Most such efforts
have been superficial, unimaginative,
and lacking in long-term commitment.
Government efforts to aid and encour-
age women entrepreneurs need strong
direction from high levels in order to
receive the sustained attention that
produces bottom line results.

The bill would establish a high level
policymaking body that would develop
a comprehensive plan of action, with
specific goals and timetables, to be
submitted to Congress and the Presi-
dent. The National Women’s Business
Council would include representatives
from the highest levels of both public
and private sectors, to examine issues
and make recommendations in support
of women owned business.

STATISTICAL INFORMATION AND DATA

As a result of our hearings, the com-
mittee concluded that present statisti-
cal information and data are inad-
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equate for present needs. Reliable
data is needed to assist public policy
makers in dealing with the special
problems facing women business
owners. Private sector officers and
leaders need such data also in order to
make informed business judgments
that affect business and the economy.
Lack of information relative to corpo-
rations owned and controlled by
women may have skewed perceptions
as to the relative strengths and capac-
ities of women owned businesses
among policymakers, capital sources,
and procurement officials.

The bill addresses the problem of in-
complete and inconsistent data and re-
quires improved data collection and re-
porting procedures by the Federal
Government. In general, information
sources that supply business statistics
would be required to capture data and
report on women owned business sole
proprietorships, partnerships, and cor-
porations.

PROCUREMENT ASSISTANCE

The committee has agreed to with-
draw from consideration the title that
would have provided procurement as-
sistance for women owned businesses.
We remain convinced, however, that
this is an extremely important issue,
and legislative action is badly needed.
In spite of the fact that women owned
business is the fastest growing sector
of the business community, these
firms have a $250 billion annual
impact upon our economy, they re-
ceive less than 1 percent of Govern-
ment contracts. This figure is far too
low, and is representative of neither
the potential of women owned busi-
ness nor their reasonable share.

The Government Operations Com-
mittee has an interest in procurement
issues, and given the lateness of the
hour, the chairman of that committee
has requested that this title be
dropped. We are accommodating their
request. We intend, however, to again
bring up this issue for consideration in
the next Congress.

It is my firm belief that H.R. 5050
will strengthen the competitive posi-
tion of women entrepreneurs specifi-
cally, and all other entrepreneurs as
well. It will provide assistance in the
service industries—the cutting edge of
our changing economy where women
predominate—but also in all other in-
dustry classifications.

It is imperative that we take immedi-
ate action to remove the remaining
barriers to women’s entrepreneurship.
This is not a special interest issue; it is
not a social issue; it is an economic
issue. Women entrepreneurs represent
a gold mine of untapped resources.
The economic future of this Nation
demands that we release the business
potential resident within the female
half of our population.

I want to acknowledge the able as-
sistance and widespread bipartisan
support of my colleagues on the com-
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mittee. I sincerely appreciate the in-
terest shown by both minority and
majority members during the hearings
and throughout our legislative efforts.
Letters sent to our colleagues in the
House by ranking minority members
JosepH M. McDapE and SiLvio CONTE
resulted in many additional cospon-
sors. On September 22 when our legis-
lative report was filed, the bill had 129
cosponsors, including Representative
Linpy Bocas, Cochair PAT SCHROEDER,
and OLyMPIA SNOWE, and many other
members of the Caucus on Women’s
Issues. During the past week I have re-
ceived expressions of sponsorship and
support from Mrs. ROUKEMA of New
Jersey, Mrs. ByroN of Maryland, Mr.
Dixon of California, Mr. PAsHAYAN of
California, Mr. QuiLLEN of Tennessee,
Mr. Frorio of New Jersey, and Mr.
Hovyer of Maryland.

This bill has been endorsed by all
the major small business groups and
organizations, including the National
Federation of Independent Businesses
[NFIB], National Small Business
United [NSBU], and the Small Busi-
ness Legislative Council [SBLC], and
national women's organizations includ-
ing the National Association of
Women Business Owners [NAWBOI,
the Women's Equity Action League
[WEAL], the National Federation of
Business and Professional Women's
Clubs of America [BPW], the Ameri-
can Association of University Women
[AAUW], and many others.

Mr. Speaker, I applaud the support
of my distinguished colleagues, and
strongly urge the passage of this im-
portant legislation.
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Mr. IRELAND. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in support of this
legislation.

Mr. Speaker, I would like to call the
attention of our colleagues to the work
done by our chairman, the gentleman
from New York [Mr. LaFaLcel, in
spearheading this legislation. He is the
new chairman in this Congress of the
Small Business Committee and has
done an outstanding job. This is just
one of the gold stars he deserves.

Mr. Speaker, I strongly urge my col-
leagues to support this legislation.

Mr. McDaDE. Mr. Speaker, the Women's
Business Ownership Act is numbered H.R.
5050 to emphasize our objective—giving
women an even chance at success in small
business.

This bill recognizes the rise of the woman
entrepreneur as an important new economic
reality in America.

Women make up almost 30 percent of
small business owners in America today, and
could own half of all small businesses by the
year 2000.

They are starting new businesses at a rate
twice as fast as men, despite subtle and overt
forms of gender-based discrimination against
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women striking out for success in the chal-
lenging world of small business.

H.R. 5050 seeks to eliminate that discrimi-
nation and put women on an equal footing
with men without government handouts.

The bill addresses the main problem areas
identified in our committee's hearings on
women entrepreneurs: A need for manage-
ment training and technical assistance; a need
to clarify the Consumer Credit Protection Act
to cover both commercial and business lend-
ing; and a need to gather timely statistics on
women-owned businesses.

These provisions will go a long way toward
removing the barriers that have traditionally
confronted women in their business endeav-
ors. H.R. 5050 will allow even more women to
compete on an equal basis and pursue full
economic participation in the American dream.

Mr. IRELAND. Mr. Speaker, I re-
serve the balance of my time.

Mr. LAFALCE. Mr. Speaker, I yield 3
minutes to the gentlewoman from
Louisiana [Mrs. BogGasl.

Mrs. BOGGS. Mr. Speaker, I rise in
strong and enthusiastic support of
H.R. 5050.

The bill provides an important boost
to the development and expansion of
women-owned businesses. It is the
result of a thorough series of hearings
and careful study by the small busi-
ness Committee. That examination
found that women-owned businesses
represent one of the most rapidly
growing sectors of our econony—but
that women continue to experience
significant disadvantages as entrepre-
neurs. The legislation we have before
us is designed to combat some of those
difficulties and thereby—to remove
unnecessary obstacles to the flourish-
ing of this promising component of
our national economy.

I am particularly pleased that the
bill contains in its section dealing with
access to credit, the major components
of another bill that I joined Chairman
LaFALcE in introducing. That bill
would clarify the application of the
1974 Equal Credit Opportunity Act to
business credit as well as to personal
credit. Regulations implementing the
1974 act and its 1976 amendments
made certain exceptions for business
credit situations and apparently left
the impression that the act did not
fully apply to business credit. Women
entrepreneurs and would-be entrepre-
neurs have indicated that access to
credit on the same basis as their male
counterparts has continued to be a
problem.

I am pleased that the same provi-
sions as are in H.R. 5050 to address
this concern, are also included in the
banking reform legislation that has
been reported by the House Banking
Committee.

Small business has always been the
most important source of vitality and
jobs for our economy. Entrepreneur-
ship has been our economy’s corner-
stone, and its spirit and vitality have
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always been prized qualities in our
Nation. H.R. 5050 will go a long way
toward permitting full participation of
women in that entrepreneurial spirit.
In so doing, it will foster important
economic growth and vitality.

My congratulations to Chairman La-
FaLce, to ranking minority member
JoE McDapg, and to the members of
the Small Business Committee for pro-
ducing a bill that recognizes the con-
tributions and potential contributions
of women entrepreneurs to our nation-
al enrichment. I urge the support of
all my colleagues.

Mr. IRELAND. Mr. Speaker, I yield
1 minute to the gentleman from Min-
nesota [Mr. FRENZEL].

Mr. FRENZEL. Mr. Speaker, I rise in
very strong support of this fine bill.
Today will be, I think, a double victo-
ry, for a little later in the process we
will be dealing with legislation, in this
case the House rules, through which
we hope we are going to prevent dis-
crimination in employment in the U.S.
House of Representatives. It is not for
women exclusively, but arises largely
as a result of complaints which have
arisen from complaints of discrimina-
tion against women.

This bill before us now is far broad-
er. In that sense, it is of greater, na-
tionwide importance, but the bill con-
cerned with discrimination in the
House is of greater significance as a
symbol. Both bills are extremely im-
portant, and I am sure that Members
will want to pass both of them unani-
mously.

Mr. LAFALCE. Mr. Speaker, I yield 3
minutes to the gentlewoman from Col-
orado [Mrs. SCEROEDER].

Mrs. SCHROEDER. Mr. Speaker, I
thank the gentleman for yielding me
this time.

Mr. Speaker, we have all heard the
discussions of falling and rising pro-
duectivity of the need to think globally
in business and compete worldwide. In
those discussions we seldom hear
much about the fastest growing seg-
ment of the entrepreneurial communi-
ty.

Women are going into business twice
as fast as men.

Before the 1970’s, women owned less
than 5 percent of U.S. businesses, they
now own 30 percent and it is estimated
that they will own 50 percent by the
year 2000.

This bill contains some important
initiatives to help those women entre-
preneurs face the barriers that they,
as women, face in the business world.
The bill provides direction and funds
for public/private demonstration
projects to provide management train-
ing programs for women currently in
business and for potential women busi-
ness owners. The bill at long last re-
quires that the Equal Credit Opportu-
nity Act of 1974 apply to commercial
credit as well as to the consumer
credit. And the bill establishes prac-
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tices for better data collection by the
Bureau of the Census and the Bureau
of Labor Statistics, so that we can
better judge how to address the needs
of this growing sector of our economy.

I would like to compliment the
Chair of the Small Business Commit-
tee, Mr. LaFaLcg, for his hard work on
this legislation and the indepth series
of hearings he held to investigate the
status of women entrepreneurs. I look
forward to continuing to work with
him to update Federal policy to recog-
nize this dynamic business community.

Mr. McDADE. Mr. Speaker, today | am
pleased to rise in support of the Women's
Business Ownership Act of 1988, which Chair-
man LAFALCE and | introduced jointly. Our
committee gave overwhelming approval to this
landmark legislation to spur increased entre-
preneurship among women and to promote
the development and growth of women-owned
businesses in America. | want to commend
Chairman LAFALCE for his leadership in focus-
ing attention on women in business, exploring
critical issues and problems confronting
women business owners, and developing a
legislative action plan and agenda for assist-
ing women in business. | want to thank the
other members of the committee and other
cosponsors whose support of this bill had
made its consideration possible. Also, | want
to express my appreciation for the fine staff
work that is represented in this legislative initi-
ative.

Women are having a profound impact on
the economy as an increasing number leave
their current jobs and employers to become
their own bosses by starting and managing
small businesses. Women's business owner-
ship continues to expand more rapidly than
ownership by men. According to one estimate
based on Internal Revenue Service data,
women-owned businesses grew 47 percent
between 1980 and 1985. In comparison, men-
owned firms grew 31 percent during the same
period. Today, 3.7 million of the more than 13
million sole proprietorships nationwide are
owned by women, nearly double the 1.9 mil-
lion such firms they owned 10 years ago.
Female-owned businesses are making sub-
stantial contributions to the U.S. economy. It
is estimated that the revenues generated by
these enterprises exceed $100 billion annual-
ly. Firms started and operated by women pay
approximately $37 billion in Federal taxes and
contribute an additional $13 billion in com-
bined State and Federal levies. Such busi-
nesses are a major source of employment for
women and other groups. According to one
estimate by the U.S. Small Business Adminis-
tration, one-half of all self-employed people
will be women by the end of this century. The
emergence of these future entrepreneurs will
not only increase the ranks of women busi-
ness owners, but will also increase their par-
ticipation and importance in the American free
enterprise system.

Mothers, daughters, grandmothers, wives,
housewives, and single females from all strata
of American society have caught the spirit and
vision of entrepreneurial ownership. They are
challenging anew old assumptions about
women and shattering myths about their abili-
ties as they meet the challenges of owning
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and operating businesses with determination,
tenacity, and a will to succeed. They have
built new-found confidence in their abilities to
manage, to lead, and to achieve bottom-line
results. Today's woman in business belongs
to a new breed of American entrepreneur—
she is a can-do, tough-minded, goal-oriented
entrepreneur who also brings compassion and
caring to the workplace and demonstrates
concern for employees. As women puruse op-
portunities and compete, they are setting new
standards of performance and are reaching
for and achieving new plateaus of excellence
and success. Women in business are infusing
America with a new entrepreneurial energy
and infectious enthusiasm. They are literally
changing the face of the American economy
as they travel the high road leading to suc-
cess. Today's women in business exhibit the
highest ideals and aspirations of the American
tradition of free enterprise.

Our Nation is enriched by the increased
participation of women in the free enterprise
system. That is the purpose of the legislation
that we are considering today. Government, if
it is to serve, and serve it should, must facili-
tate the development and growth of women-
owned business. Yet, it must do more. It must
remove barriers that impede the development
and growth of female-owned enterprises and
restrain their participation in the free enter-
prise system. The women's business owner-
ship act of 1988 will broaden the participation
of women in business by guaranteeing oppor-
tunity and eliminating obstacles.

Our legislation addresses problems and
needs identified by women business owners
and seeks to enhance female entrepreneur-
ship by providing new opportunities. The bill
authorizes the creation of a 3-year, $10 million
program to finance public/private partnerships
aimed at providing management training and
technical assistance to women business
owners. Barriers blocking women's access to
capital and credit are also addressed. The leg-
islation authorizes the creation of a National
Women's Business Council that will be re-
quired to submit a comprehensive plan of
action, with specific goals and timetables, to
support women in business. Futhermore, im-
proved collection of data will ensure that Con-
gress and the administration can adequately
review the progress of the program and the
women it serves.

I'd like to say to the women of this Nation
that your country has a need for your talents,
your expertise, and your leadership. Enact-
ment of this legislation will ensure greater par-
ticipation of women in the economic main-
stream and provide more opportunity than
ever before. It is my hope it will stimulate
women entrepreneurship in America so that
women-owned businesses will grow and pros-
per like never before. | urge my colleagues to
support the bill.

Ms. PELOSI. Mr. Speaker, | rise in support
of H.R. 5050, the Women Business Ownership
Act of 1988. Women-owned businesses are
the fastest growing sector of the American
economy. Prior to the 1970's, women owned
less than 5 percent of all American business-
es. Currently, they own approximately 30 per-
cent. They are starting businesses at over
twice the rate of men and could well own and
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operate 50 percent of the Nation's businesses
by the year 2000.

This past April and May the House Commit-
tee on Small Business held a series of six
hearings on women's business issues, and
issued a bipartisan report entitied, "New Eco-
nomic Realities: The Rise of Women Entrepre-
neurs.” The hearings demonstrated that de-
spite their large numbers, women still face
substantial barriers in the business communi-

ty.

The committee identified four barriers to
women-owned businesses that merited spe-
cial attention: First, the need for management
and technical training; second, the inequality
of access to commercial credit; third, the virtu-
al exclusion of women-owned businesses
from Government procurement activities; and
fourth, the inadequacy of information and data
relative to women-owned businesses.

H.R. 5050, which | am privileged to cospon-
sor, was introduced to overcome these bar-
riers. Its highlights are:

First. It would amend the Equal Credit Op-
portunity Act of 1974 to eliminate the current
exemption for business loans which have
been promulgated by the Federal Reserve
Board. Among other things, this would require
financial institutions to refrain from inquiring
into the marital status of loan applicants.

Second. It would establish a 3-year $10 mil-
lion program to finance demonstration
projects to provide management training and
technical assistance to women business
owners.

Third. It would create a special Small Busi-
ness Administration guaranteed miniloan pro-
gram for amounts up to $50,000. These loans
would serve all small businesses, but would
be especially useful for the service sector of
the economy where women-owned business-
es are concentrated.

Fourth. It would improve statistical data on
women-owned businesses now compiled by
the Federal Government.

Finally, the bill would establish a National
Women'’s Business Council made up of high-
level private sector representatives and Gov-
ernment policymakers. This council would be
charged with submitting recommendations to
Congress and the President by the end of De-
cember 1989 for a multiyear plan of action to
support women business owners.

H.R. 5050 is vital if the women business
owners of this country are to continue to build
on their recent progress. | urge you to vote in
favor of H.R. 5050.

Mr. BEREUTER. Mr. Speaker, | rise today in
support of H.R. 5050 and commend the lead-
ership on both sides for the cooperative effort
in bringing this measure to the House floor. As
a cosponsor of this measure, | wish to ex-
press my sincere appreciation to the Small
Business Committee chairman, the distin-
guished gentleman from New York [Mr. La-
FALCE], and to the distinguished ranking mi-
nority member, the gentleman from Pennsyl-
vania [Mr. McDADE].

The astonishing increase in the number of
women entrepreneurs has been called the
most significant economic development of
recent years. Women now own approximately
30 percent of all American businesses and
make an enormous contribution to our
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present-day economy creating millions of new
jobs.

The women's business ownership bill imple-
ments the recommendations of the House
Small Business Committee report, “New Eco-
nomic Realities: The Rise of Women Entrepre-
neurs.”"” The report addresses four main areas
of need for women business owners:

First, management training and technical
assistance;

Second, access to business credit;

Third, increase participation in Federal pro-
curement activities; and

Fourth, improved statistical information and
data.

Our Nation needs the business skills of the
women in our population. Women business
owners represent an untapped resource for
economic vitality and prosperity. This measure
will amend the Small Business Act to estab-
lish programs and initiate efforts to assist the
development of small business concerns
owned and controlled by women.

| urge my colleagues to support the
Women's Business Ownership Act.

Mr. PRICE. Mr. Speaker, | rise today in sup-
port of HR. 5050, the Women's Business
Ownership Act of 1988. | am pleased to be an
original cosponsor of this bill, and | hope my
colleagues will join me in voting for this timely
and important legislation.

Under Chairman JOHN LAFALCE's leader-
ship, 6 days of hearings were held examining
barriers to female entrepreneurship and policy
solutions necessary to break down those bar-
riers. We heard from a number of talented
women entrepreneurs, including Carey |. Stacy
from my district. As the owner of DialLogos
International Corp., a foreign language center
in Raleigh, NC, and coowner of Globex, Inc.,
an export management company, Ms. Stacy
lent considerable expertise to these proceed-
ings. She presented valuable perceptions and
experience, expecially regarding her difficulties
in obtaining a loan for the foreign language
center and her efforts in promoting interna-
tional trade for small service businesses.

| believe H.R. 5050 will substantially in-
crease opportunities for women business
owners. The bill authorizes a 3-year $10 mil-
lion demonstration program to finance public/
private sector initiatives providing manage-
ment training, and technical assistance to
women business owners. The bill also works
to ensure that women entrepreneurs are not
overlooked in the procurement process. It re-
quires Federal agencies to improve outreach
programs for women business owners and in-
clude these owners in goal-setting for prime
contracts and subcontracts.

H.R. 5050 gives women fair consideration in
commercial credit applications. The bill
amends the Equal Credit Opportunity Act to
eliminate the business loan exemption, block-
ing financial institutions from asking about
women's marital status when applying for a
business loan. Under the bill, financial institu-
tions must also inform applicants that they
have the right to request the reasons for com-
mercial credit denials.

In addition, the bill will work to improve data
and statistical information about businesses
owned by women. And it establishes a Nation-
al Women's Business Council to develop a
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plan of action to support women entrepre-
neurs.

This bill is an important step toward fulfilling
the creative potential and developing the tal-
ents of women business owners. | strongly
urge my colleagues to support H.R. 5050.

Mr. CONTE. Mr. Speaker, | rise today in
support of H.R. 5050, the Women's Business
Ownership Act of 1988 and to commend the
chairman of the Small Business Committee,
JOHN LAFALCE and my good friend JOE
McDADE, the ranking minority for initiating this
bold and visionary legislation. | am proud to
be an original cosponsor.

More and more, Mr. Speaker, women are
finding that small business self-employment is
the major pathway to full economic participa-
tion in our economic system. Any barrier to
that, be it stereotyping, statute of sex discrimi-
nation needs to be eliminated now.

| wish to thank all the individual women and
women's organizations who have worked with
the small business committee in developing
this legislation. Your untiring efforts and con-
cerns were critical in formulating this bill and
many of your ideas have also been incorporat-
ed into H.R. 4174, the SBA reauthorization
bill.

Central to this bill is Title IV—Access to
Capital, which protects against discrimination
and stereotyping of women by financial institu-
tions. This closes a loophole in the Equal
Credit Opportunity Act of 1974 that prevented
equal access to commercial credit by women
and minorities.

| am, however, disappointed that Title Ill—
Procurement Assistance was dropped from
the bill. Women own almost 30 percent of all
small business yet they receive only 1 percent
of the Federal procurement dollars. Affirmative
efforts and outreach programs are desperately
needed if the Federal Government is going to
utilize the expanding capabilities of women
business enterprises. Federal contracting
should support and reflect the diversity of the
business community in America. | do not sup-
port dropping this title and will continue to
fight for increased participation by women en-
terprises in the Federal procurement system.

Mr. Speaker, this bill has overwhelming sup-
port in the Small Business Committee and in
the House. | urge all my colleagues to vote in
support of H.R. 5050 and to continue the fight
for equality in the 101st Congress.

Mrs. MEYERS of Kansas. Mr. Speaker, |
rise today in favor of H.R. 5050, the Women's
Business Ownership Act. Today's vote marks
the culmination of a long series of hearings
held by the Small Business Committee on the
problems faced by women in business.

Women businessowners neither want nor
need a Federal Government handout. The
testimony the committee heard from women
businessowners from all across the country
made it clear that they just want a fair chance,
a fair opportunity.

Many of us do not realize the vital and sig-
nificant role women play in our work force. For
instance, 52 million women age 16 and over
are currently in the American labor force.

Working women constitute 44 percent of
the labor force, and by the year 2000, they
are projected to comprise 47 percent of the
labor force.
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Women businessowners comprised less
than 5 percent of American businesses prior
to the 1970's, yet today women own roughly
30 percent of American small businesses, in-
cluding half of the retail establishments and
three-fourths of the service companies.

As these statistics show, women contribute
significantly to our economy, which helps us
to reduce our deficit and to improve our
standard of living.

Even so, missing are certain mechanisms
which are needed to ensure that women not
only continue to contribute greatly to our
economy, but do so at a much greater pace.

That is the impetus for the bill being consid-
ered today. Women businessowners are in
great need of proper access to credit, assist-
ance in the Federal contract bidding process,
and business representation and advocacy at
the highest levels of Government.

Mr. Speaker, during the hearings held on
this issue, | can remember my surprise in
hearing a woman businessowner talk about
her problems in obtaining credit to start a
business. She talked about her experience
with banks, and the fact that her husband had
to cosign every time she applied for a loan.

| found this surprising, because it was the
same concern being expressed to me 10
years ago when | was in the Kansas Senate.
To make so little progress in this area in 10
years points toward the need for action, which
is why | am so enthusiastic about this bill, and
look forward to the impact it will have in im-
proving the business climate for women.

Mr. Speaker, | urge my colleagues to vote
for H.R. 5050.

Mr. ROTH. Mr. Speaker, | rise to support
enactment of H.R. 5050, the Women's Busi-
ness Ownership Act. As a cosponsor of this
important legislation, | urge my colleagues to
vote for this measure.

H.R. 5050 is an important step forward in
opening up new opportunities for the millions
of American women who are in the forefront
of entrepreneurship. This bill is dedicated to
the fulfillment of one of our Nation's most
cherished principles: That every American has
a right to equal opportunity in making the best
use of one’s energy, talent, and hard work in
pursuing economic success.

This legislation would make several impor-
tant strides toward the realization of that right
by American women. By amending the Small
Business Act, this bill would establish sepa-
rate goals for women business enterprises in
government contracts and subcontracts, and
would charge every Federal agency with the
responsibility to reach out to women-owned
businesses in their competitive procurement
programs.

Moreover, this bill would broaden the Equal
Credit Opportunity Act to ensure that commer-
cial lending practices are applied equally to all
businesses. Since access to capital is a cru-
cial element of any business strategy, this pro-
vision will greatly improve access to credit
based on the financial merits of a business,
not its ownership.

In addition, the legislation would establish a
new Small Business Administration Loan Pro-
gram specifically geared to helping women-
owned businesses in the service sector.

Mr. Speaker, the people of northeast Wis-
consin believe deeply in the American dream,
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and share an abiding faith that one's future is
determined by hard work, traditional values,
and a dedication to new business opportuni-
ties. This legislation is consistent with that phi-
losophy, and | am pleased to be a cosponsor
of the Women's Business Ownership Act.

Ms. COLLINS. Mr. Speaker, | rise in support
of H.R. 5050, the Women's Business Owner-
ship Act, but | do so with mixed feelings. On
one hand | am very glad to see the House
considering legislation that, at least at its in-
ception, was designed to be a giant step
toward increasing opportunities for millions of
women business owners and for women who
wished to start or expand their businesses.
However, in the course of committee consid-
eration, one very key provision of the bill was
removed, and another was amended, thereby
greatly diminishing the measure's potential
impact.

| originally had concerns about whether the
bill stated clearly enough its applicability to mi-
nority women. Further, | had urged a clarifica-
tion of the bill's intent to include socially and
economically disadvantaged women in the
procurement goals and reporting require-
ments. Although the measure was not amend-
ed to reflect these concerns, they were ad-
dressed in the report accompanying H.R.
5050.

In an earlier version, the bill attempted to
extract a serious commitment to the growth
and development of women-owned business-
es from the Federal Government. H.R. 5050
had required that each Federal agency estab-
lish procurement goals for purchasing from
women-owned businesses and further re-
quired that prime and subcontractors of the
agency adhere to those goals as well. Howev-
er, this provision was removed from the bill.
The Federal Government is the largest pur-
chaser of goods and services and has en-
acted a body of laws to ensure that small and
minority businesses are allowed to actively
participate in providing those goods and serv-
ices. It would have been entirely appropriate
for the Federal Government to include
women-owned businesses, and businesses
owned by socially and economically disadvan-
taged women in their procurement goals.

Such goals for women-owned businesses
would have been in addition to any procure-
ment goals for minority-owned businesses.
There would have been no numerical stand-
ards set, such as 5 percent or 10 percent.
Rather, the goals would have been set
through neg ofiations between the Small Busi-
ness Administration and each agency. The
procurement language that was removed from
the bill—and is expected to be seen again in
legislation next session—specifically stated
that nothing in H.R. 5050 was intended to
reduce or limit any program, benefit, or activity
to assist small, disadvantaged businesses,
and the language of the report makes clear
the intent of the bill.

The provision in the original bill that was
weakened would have strengthened the provi-
sions of the Equal Credit Opportunity Act of
1974 [ECOA], to provide equal access to con-
sumer credit in much the same way equal
access is provided for consumer credit. While
the bill as it stands now does not provide the
clear prohibitions against discrimination in ob-
taining commercial credit, it does close many
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of the loopholes in the ECOA that had al-
lowed women business owners to be denied
commercial credit, often on specious grounds.

While the version of H.R. 5050 being con-
sidered today does not go far enough in en-
suring equality for women-owned businesses,
it is a step in the right direction. It does pro-
vide for training and managerial assistance to -
women business owners and creates a Na-
tional Women's Council which would, among
other things, help the Federal Government es-
tablish timetables and goals for increased
contracting opportunities for women-owned
businesses.

| will support H.R. 5050, but with less enthu-
siasm than | had earlier anticipated. | look for-
ward to revisiting this issue in the next Con-
gress and building on the foundation laid with
this measure.

Mr. IRELAND. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

Mr. LAFALCE. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
MonNTGOMERY). The question is on the
motion offered by the gentleman from
New York [Mr. LaFaLce]l that the
House suspend the rules and pass the
bill, H.R. 5050, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

0O 1330

GENERAL LEAVE

Mr., LAFALCE. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks, and
include extraneous matter of H.R.
5050, the bill just considered.

The SPEAKER pro tempore (Mr.
MonNTGOMERY). Is there objection to
the request of the gentleman from
New York?

There was no objection.

SMALL BUSINESS INVES
ACT OF 1958 AMENDMENTS

Mr. LAFALCE. Mr. Speaker, I move
to suspend the rules and pass the
Senate bill (8. 437) to amend the
Small Business Investment Act of 1958
to permit prepayment of loans made
to State and local development compa-
nies, as amended.

The Clerk read as follows:

S. 437

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

In title V of the Small Business Invest-
n;gﬁt Act of 1958, insert the following new
8 on:
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Sec. 506. (a) DEFINITIONS.—(1) As used in
this section, “issuer” means the issuer of a
debenture which has been purchased by the
Federal Financing Bank pursuant to section
503 of this Act.

(2) “Borrower” means the small business
concern whose loan secures a debenture
issued pursuant to section 503 of this Act.

(b) The issuer of a debenture purchased
by the Federal Financing Bank and guaran-
teed under section 503 of this Act may at
the election of the borrower prepay such de-
benture by paying to the Federal Financing
Bank the outstanding principal balance and
accured interest due on the debenture at
the coupon rate on the debenture plus a
prepayment penalty as described in sub-
paragraph: Provided, That:

(1) the loan that secures the debenture is
not in default on the date the prepayment is
made;

(2) private capital, with or without the ex-
isting debenture guarantee, is used to
prepay the debenture: and provided further,
that if private capital with the existing de-
benture guarantee i used, such refinancing
may be done solely pursuant to section 504
and 505 of this Act;

(3) the issuer of the debenture certifies
that the benefit associated with prepayment
of the debenture are entirely passed
through to the borrower.

(c) The Federal Financing Bank may
impose a prepayment penalty on issuers of
debentures who elect to pay those deben-
tures before maturity according to the fol-
lowing schedule:

(1) For debentures with ten years or less
remaining before maturity, a penalty not to
exceed 40 percent of an amount equal to the
annual interest on the outstanding principal
balance of the debenture at the coupon
rate;

(2) For debentures with more than 10
years but less than 15 years remaining
before maturity, a penalty not to exceed 50
percent of an amount equal to the annual
interest on the outstanding principal bal-
ance of the debenture at the coupon rate;

(3) For debentures with more than 15
years but less than 20 years before maturi-
ty, a penalty not to exceed 60 percent of an
amount equal to the annual interest on the
outstanding principal balance of the deben-
ture at the coupon rate;

(4) For debentures with more than 20
years remaining before maturity, a penalty
not to exceed 70 percent of an amount equal
to the annual interest on the outstanding
balance of the debenture at the coupon
rate;

(d) No fees other than those specified in
this section may be imposed as a condition
on such prepayment against the issuer of
the debentures, or the borrower, or the
Small Business Administration or any fund
or account administerd by the Small Busi-
ness Administration. If a debenture is refi-
nanced without the existing debenture
guarantee, the borrower may be required to
pay a fee to the issuer of the debenture in
the amount of one percent of the outstand-
ing principal amount of the loan which se-
cures the debenture. If a debenture is refi-
nanced with the existing guarantee pursu-
ant to section 504 of this Act, the borrower
shall be subject to imposition of a fee by the
issuer of the debenture in the amount of
one-half of one percent of the outstanding
principal amount of the loan which secures
the debenture. Debentures refinanced under
section 504 otherwise shall be subject to all
of the provisions of such section and section
505 of this Act and the rules and regulations
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of the Administration promulgated thereun-
der, including but not limited to payment of
authorized expenses and commissions, fees
or discounts to brokers and dealers in trust
certificates issued pursuant to section 505:
Provided, however, That the issuer shall be
deemed to have waived any origination fee
on the new debenture to which it would
have otherwise been entitled under 13 Code
of Federal Regulations section 108.503-
6(a)(1).

(e) Any debenture refinanced under sec-
tion 504 pursuant to this section shall have
a term of either 10 or 20 years, as deter-
mined by the Administration.

(f) In the event of default by a borrower,
the Administration's guarantee shall be ex-
tinguished by payment by the Administra-
tion of the remaining principal balance plus
accured interest.

(g) Notwithstanding any other law, rule or
regulations, the guarantee by the Adminis-
tration under section 503 of this Act of ex-
isting debentures purchased by the Federal
Financing Bank which are refinanced pur-
suant to this section under section 504 of
this Act shall continue in full force and
effect and the full faith and credit of the
United States shall continue to be pledged
to the payment of all amounts which may
be required to be paid under any guarantee
of debentures or trust certificates (repre-
senting ownership of all or a fractional part
of such debentures) issued by the Adminis-
tration or its agent pursuant to section 505
of this Act.

(h) The Administration shall issue regula-
tions to implement this section and to facili-
tate the prepayment of debentures and
loans made with the proceeds of such de-
bentures within 60 days of the date of en-
actment of this section.

The SPEAKER pro tempore. Is a
second demanded?

Mr. IRELAND. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from New York [Mr. La-
Farce] will be recognized for 20 min-
utes and the gentleman from Florida
[Mr. IrReLAND] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from New York [Mr. LAFALCE].

Mr. LAFALCE Mr, Speaker, 1 yield
myself such time as I may consume.

Mr. Speaker, I rise in strong support
of S. 437 a bill which will go a long
way towards eliminating the predica-
ment facing some small businesses
which are burdened with very high in-
terest rates on debentures guaranteed
by the Small Business Administration.
Many of these firms want to prepay or
refinance their loans but cannot do so
due to exorbitant prepayment penal-
ties charged by the Government, pre-
payment penalties which far exceed
those charged by the private sector
under similar circumstances.

Certified Development Companies
[CDC’s] issue debentures, with an
SBA guarantee, and use the proceeds
to provide funds to small businesses
for plant and equipment. Since Public
Law 99-272, these debentures are now
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sold to private investors and are not a
problem; however, those issued prior
to this Public Law were guaranteed by
SBA and then sold to the Federal Fi-
nancing Bank. Some of these deben-
tures, issued in the early 1980’s, bear
interest at 13 to 15 percent rates and
many of the small businesses now
would like to refinance these loans at
lower interest rates. Others need addi-
tional capital and thus need to prepay
in order to provide clear title to the
underlying security which they must
pledge to secure prepayment of the
new larger loan. However, the Federal
Financing Bank imposes prepayment
penalties, sometimes equal to 30 or 40
percent of the amount of the loan,
thus effectively precluding prepay-
ment.

For example a small business in
Florida participated in the CDC Pro-
gram in 1982 and borrowed $500,000
for 20 years at 15 percent interest. The
loan is now paid down to slightly more
than $400,000 and yet SBA has com-
puted the prepayment penalty at an
additional $142,000. This amounts to a
penalty of 35 percent.

A similar problem affects another
SBA program, the Minority Enterprise
Small Business Investment Company
[MESBIC] Program, under which a
MESBIC issues debentures, which
SBA holds in-house, and uses the pro-
ceeds to provide venture capital to so-
cially or economically disadvantaged
small businesses. Some of them also
have interest rates in the 15 percent
range. Although SBA permits prepay-
ment of them without penalty, it will
not purchase any new debentures
from any MESBIC which prepays
until the expiration of the original
term of the prepaid debentures unless
the MESBIC voluntarily pays a simi-
larly high penalty.

This very important provision is
being added to the Senate bill by my
amendment. An example of this is a
New York MESBIC was funded for
$600,000 for 10 years in 1981 at an in-
terest rate of slightly under 15 per-
cent. The prepayment penalty for that
business, should it elect to prepay this
year, would be approximately $150,000
or 25 percent of the amount of the
loan.

The prepayment penalties illustrat-
ed in the above examples are, of
course, in addition to the amount of
interest owed on these loans,

Although I do not believe that these
small businesses should be able to
walk away from their obligations, I be-
lieve that we ought to be reasonable in
the amount of a penalty we are going
to charge them to prepay the loan.

The private sector today purchases
the financings previously purchased
by the Federal financing bank
through the CDC Program. The pro-
gram serves the same purpose, and the
debentures are still guaranteed by
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SBA, but the difference is that these
loans or debentures are sold to private
investors rather than to the Federal fi-
nancing bank. Each of these loans or
debentures carries a provision to
permit prepayment, upon the payment
of a reasonable penalty. That penalty,
if the loan is prepaid within 1 year
from the date of issuance, is the equiv-
alent of 1 year’s interest. Should it be
prepaid in later years, the amount of
the penalty goes down and is com-
pletely eliminated if the remaining life
of the loan is less than one-half.

I do not believe that we should ex-
tract substantially more from those
who do business with the Government
than the private sector would require.

Accordingly, our bill (S. 437) pro-
vides that any participant in the CDC
or Certified Development Company
Loan Program may prepay the deben-
tures within the next 3 years and that
any participant in the MESBIC or Mi-
nority Enterprise Small Business In-
vestment Company program may
obtain a write-down of the interest
rate within the next year providing
they pay a penalty for this privilege.
This penalty would be the equivalent
of 1 year’'s interest payments, with a
reduction being made for each year of
the maturity of the loan which has al-
ready elapsed.

Thus in the case of the Florida small
business cited above, the penalty
under my bill would be $56,250 as com-
pared to $142,000 under existing law.
And in the case of the New York
MESBIC would be $36,000 as com-
pared to $150,000.

Mr. Speaker, I want to stress that
these are not just nameless, faceless
small businesses; they are real people.
These are not just hypothetical prob-
lems, they are real problems and they
have a dramatic impact on people’s
lives. For example, I recently received
a letter from a 65-year-old widow who
owns a diaper service in San Francisco.
She purchased the building which
houses it with a first mortgage from
an Illinois bank and a second mort-
gage through an SBA program. Now
that she is ready to retire, she has a
prospective purchaser for the business,
but basically cannot afford to sell out.
Although the Illinois bank will release
the first mortgage upon payment of a
penalty of 1 percent of the amount of
the outstanding loan, SBA estimates
that the prepayment penalty on her
SBA assisted financing would be more
than $100,000 on outstanding indebt-
edness of less than $500,000, or more
than 20 percent.

Mr. Speaker, lest those small busi-
nesses which are suffering due to
these onerous interest rates think that
this bill will cure their problems imrne-
diately, I must point out that some of
them may have to wait up 3 years to
obtain assistance. If the small busi-
nesses have obtained their assistance
through the Certified Development
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Company Loan Program and if they
are financially sound enough to be
able to pay off their indebtedness
from their own funds or from private-
ly obtained funds, they will be able to
pay off their debentures or loans im-
mediately. If, however, they need to
obtain new financing through the 504
program in order to pay off the old
loan, they may be required to wait.

Due to budget restraints imposed by
Gramm-Rudman we simply cannot
provide the needed refinancing all in 1
yvear. Thus we have had to amend the
bill to restrict the amount of money
under the 504 program which might
be used annually to refinance these
existing debentures; otherwise, we
would not have any money left for
new borrowers. The amount of this
limitation is $75 million per year of
the $450 million which is authorized to
these loans each year. Our best esti-
mates are that borrowers owing some
$200 million at high interest rates will
want to prepay but need additional
SBA financial help. Thus we must
assume that SBA will approve refi-
nancing of the first $75 million of ap-
plications each year and at that rate it
may take up to 3 fiscal years before
the backlog can be cleared. This is an
unfortunate situation, and we have de-
layed floor coansideration of this meas-
ure while we sought another solution.
But none has been forthcoming.

Mr. Speaker, I want to take this op-
portunity to thank my colleagues on
the Small Business Committee who
have cooperated and facilitated consid-
eration, and ultimately passage, of this
much needed legislation. I particularly
want to thank my ranking minority
member, JoE McDabDE.

Mr. Speaker, I reserve the balance of
my time.

Mr. IRELAND. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in support of S.
437. This measure will help to reduce
the very high interest rates on deben-
tures guaranteed by the Small Busi-
ness Administration and help to fur-
ther reduce the debt burden on small
business that have outstanding loans.
Many of these firms want to prepay or
refinance their loans but cannot do so
due to excessively high prepayment
penalties charged by the Government.
These penalties are higher than those
charged by the private sector.

Certified Development Companies
[CEC’s] issue debentures, with an SBA
guarantee, and use the proceeds to
provide funds to small businesses for
plant and equipment. Since the enact-
ment of Public Law 99-272, these debe-
tures are now sold to private investors.
However, all debentures prior to this
Public Law were guaranteed by SBA
and then sold to the Federal Financ-
ing Bank. Some of these debentures,
issued in the early 1980’s, have inter-
est at 13 to 15 percent rates. Many of
these small businesses now would like
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to refinance these loans at lower inter-
est rates. Others are seeking addition-
al capital and thus need to prepay in
order to provide clear title to the un-
derlying security which they must
pledge to secure prepayment of the
new larger loan. However, the Federal
Financing Bank imposes prepayment
penalties, sometimes equal to 30 to 40
percent of the amount of the loan,
thus effectively precluding the possi-
bility of prepayment.

The private sector today buys the
financings previously purchased by
the Federal Financing Bank through
the CDC program. The program serves
the same purpose, and the debentures
are still guaranteed by SBA. Today,
however, these loans or debentures are
sold to private investors rather than to
the Federal Financing Bank. Each of
these loans or debentures carries a
provision to permit prepayment, upon
the payment of a reasonable penalty.
If the loan is prepaid within 1 year
from the date of issuance, the penalty
is the equivaleat of 1 year’s interest.
Should it be prepaid in later years, the
amount of the penalty is reduced and
is completely eliminated if the remain-
ing life of the loan is less than one-
half.

S. 437 allows any participant in the
CDC or Certified Development Com-
pany Loan Program to prepay the de-
bentures within the next 3 years and
further enables any participant in the
MESBIC or Minority Enterprise Small
Business Investment Company Pro-
gram to obtain a writedown of the in-
terest rate within the next year, pro-
viding they pay a penalty for this
privilege. This penalty would be equiv-
alent of 1 year's interest payments,
with a reduction being made for each
year of the maturity of the loan which
has already elapsed.

The bill before you today will bring
a measure of needed relief to small
businesses that are confronting high
interest rates and which want to
expand their current operations.

I urge my colleagues to support the
bill.
Mr. CHANDLER. Mr. Speaker, | rise in
strong support of this bill, which would allow
refinancing of Small Business Administration
loans at fixed interest rates of over 12 per-
cent.

Just a few years ago, when interest rates
were at their highest levels, many small busi-
nesses took out SBA 503 loans. Now with in-
terest rates down, they wish to refinance
these notes, but cannot because of heavy
prepayment premiums charged by the Federal
Financing Bank—often as high as 35 percent
of the remaining principal.

Even SBA itself has been hurt by this
policy, unable to refinance 503's that it now
holds.

This problem affects less than 25 percent of
the $500 million in existing 503 loans. The
rest were made during periods of reasonable
interest rates.
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H.R. 3718 reduces the prepayment penal-
ties imposed on the certified development
companies and minority enterprise small busi-
ness investment companies which hold the
503 loans.

Under the bill, the penalty would now be
limited to 1 year's interest on the loan, multi-
plied by the percentage of time remaining on
the loan compared with its original price.

For example, the penalty for a 20-year loan,
which was paid off 10 years early, would be 6
months' interest. The penalty would diminish
as the loan neared maturity.

The bill permits only $75 million of loans to
be prepaid each year, on a first-come-first-
served basis, so that the entire outstanding
principal could not be prepaid in less than 3

years.

This isn't a perfect solution. Many ap-
proaches have been taken here in the House
and in the other body, including H.R. 3835,
which the gentleman from Washington [Mr.
MiLLER] and | introduced last year.

And this isn't necessarily the most timely
solution. Because of its late consideration, this
bill may not be sent to the President before
we adjourn for the year. Already, many busi-
nesses have failed, including one in my dis-
trict, because we have not addressed this se-
rious inequity in the 503 loan program.

But a solution is desperately needed, and |
strongly urge my colleagues to support pas-
sage of this important legislation.

Mr. CONTE. Mr. Speaker, | rise today in
support of passage of H.R. 3718 and to com-
mend the chairman of the Small Business
Committee, JOHN LAFALCE and the ranking
minority, my good friend JOE MCDADE for their
foresight and effort on behalf of certified de-
velopment corporations and minority enter-
prise small business investment companies.

This bill allows CDC's and MESBIC's to
prepay debentures or obtain a write down of
interest rates provided that they pay a penalty,
a penalty that is just and reasonable.

Mr. Speaker, | am fortunate to have not one
but there excellent CDC’s serving my district
and | know all three welcome this legislation.
Therefore, | urge all my colleagues in the
House to support the activities of their col-
leagues on the Small Business Committee
and pass H.R. 3718.

Mr. IRELAND. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New York [Mr.
LaFaLce] that the House suspend the
rules and pass the Senate bill, S. 437,
as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

OFFICERS’
AMEND-

PUBLIC SAFETY
DEATH BENEFITS
MENTS OF 1988

Mr. CONYERS. Mr. Speaker, I move
to suspend the rules and pass the bill
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(H.R. 4758) to amend the Omnibus
Crime Control and Safe Streets Act of
1968 to increase the level of benefits
payable with respect to the death of
public safety officers and to provide
that nondependent parents may be
beneficiaries, as amended.

The Clerk read as follows:

H.R. 4758

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1, SHORT TITLE.

This Act may be cited as the “Public
Safety Officers’ Death Benefits Amend-
ments of 1988".

SEC. 2. AMENDMENTS,

Section 1201(a) of title I of the Omnibus
Crime Control and Safe Streets Act of 1968
(42 U.S.C. 3796(a)) is amended—

(1) by striking *“$50,000" and inserting
“$100,000”, and

(tz) in paragraph (4) by striking “depend-
ent".

SEC. 3. EFFECTIVE DATE.

The amendments made by section 2 shall
apply with respect to injuries sustained
after June 21, 1988,

The SPEAKER pro tempore. Is a
second demanded?

Mr. GEKAS. Mr. Speaker, I demand
a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Michigan [Mr. Con-
vERs] will be recognized for 20 minutes
and the gentleman from Pennsylvania
[Mr. Gekas] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Michigan [Mr. CONYERS].

Mr. CONYERS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, H.R. 4758, the Public
Safety Officers’ Death Benefits
Amendments of 1988, is a simple bill
designed to make two important
changes in the Public Safety Officers’
Benefits Act. First, it increases the
amount of the death benefit paid to
the survivors of public safety officers
killed in the line of duty from $50,000
to $100,000. Second, it eliminates the
requirement that parents establish fi-
nancial dependency on the deceased in
order to qualify as beneficiaries.

This bill has no opposition that I am
aware of. It has the support of all of
the organizations which comprise the
public safety community: the police,
probation officers, corrections officers,
firefighters, and emergency medical
technicians.

The Public Safety Officers’ Benefits
Program was created by the Congress
in 1976 to reduce the economic hard-
ship experienced by the immediate
families of slain public safety officers.
In addition, the Congress sought to
demonstrate the high value that our
National Government places on the
sacrifice that is all too often made by
these public servants.
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Since its inception, in excess of 2,500
claims have been paid under this pro-
gram. As of August 31, 176 had been
paid in the current fiscal year,
amounting to $8.8 million in benefit
payments. An average of about 20
claims are paid out each month.

Because of the high risk nature of
public safety jobs, the individuals that
hold them sometimes encounter prob-
lems in obtaining life insurance cover-
age. Modest salaries often make it dif-
ficult for officers to accumulate signif-
icant saving that could be used to
meet future family needs.

This legislation has become neces-
sary because the cost-of-living has
gone up over 90 percent during the
past decade and this has reduced the
real dollar value of the death benefit
to half of what it once was. The Sub-
committee on Criminal Justice held a
hearing on this legislation on October
29, 1987, We received testimony that
in the eleven years since the benefits
program was created, the cost of home
ownership has risen approximately
150 percent in many areas, and the
cost of college tuition has increased
135 percent. During the same period,
however, no adjustment has been
made in the amount of the death ben-
efit.

One witness, Irene Sudano, the
mother of a slain Niles, OH, police of-
ficer, testified that all surviving par-
ents of deceased officers, even officers
living away from home, should be eli-
gible to receive the death benefit.
Under the current statute, if there is
no surviving spouse or children, par-
ents who can show that they were fi-
nancially dependent upon the de-
ceased officer can collect the benefit
payment. Parents very often become
dependent upon their children for fi-
nancial support after they reach their
senior years. By allowing parents to
collect this death benefit, regardless of
whether they were dependent at the
time of death, we can help make those
later years less difficult to endure
alone.

The enactment of H.R. 4758 will
produce a significant increase in the
level of expenditures made annually
under the Public Safety Officers’ Ben-
efits Act. The program’s cost will in-
crease from $10 million to aproximate-
ly $20 million per year. I believe, how-
ever, that it is imperative that we pro-
vide those persons willing to sacrifice
themselves protecting our lives and
property, the assurance that their
families will be provided for if they are
killed. The additional $10 million,
measured against the security and
comfort it can bring, is really a small
price to pay.

The protection of the public is a dif-
ficult and challenging profession.
There are many rewards, but there are
also great risks involved. The many
thousands of men and women who re-
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sponsibly carry out their duties in law
enforcement, firefighting, rescue, and
emergency medicine, deserve this
small measure of increased support.
Therefore, I urge all of my colleagues
to join me and cast their vote in favor
of this bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. GEKAS. Mr. Speaker, I yield
myself such time as I may consume.

The gentleman from Michigan [Mr.
ConyeERs] has quite adequately de-
scribed the contents of the bill, and
indeed what this is is an updating of
the current law. There is no question
about the basic fundamental princi-
ples imposed in the law as it now is on
the books, and what this does is really
modernize it, keeping in mind that the
cost figures, inflation figures and so
forth have to be met from time to
time.

The Congress meets its responsibil-
ities in those regards and so many
other arenas that it is more than ap-
propriate for it to do so for this piece
of legislation.

0O 1345

The other facet of the presentation
made by the gentleman from Michi-
gan [Mr. ConyYERs] which is absolutely
true is that the support for this legis-
lation is as broad as our interest in law
enforcement and covers the proverbial
waterfront in the number of organiza-
tions and public interest groups that
feel that this legislation ought to be
passed forthwith.

So I will join with the gentleman
from Michigan and hope that the
measure receives unanimous support.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
New York [Mr. FisHl.

Mr. FISH. Mr. Speaker, I thank my
friend for yielding time to me.

Mr. Speaker, I rise in support of
H.R. 4758, Public Safety Officers
Death Benefits Amendments of 1988.

This bill will double the death bene-
fit paid to eligible survivors of public
safety officers—police and firemen—
killed in the line of duty, from $50,000
to $100,000. In addition, it will elimi-
nate the current requirement that par-
ents show they were financially de-
pendent on the deceased officer to
qualify for the benefit.

I was a strong supporter and minori-
ty floor manager of the original public
safety officers benefit bill, enacted
into law during the 94th Congress
(1976). I felt then and continue to be-
lieve, we should demonstrate our con-
cern for those who put their lives on
the line to preserve public order and
provide for public safety.

Since the act became law in 1976,
2,450 claims have been approved and
$122.5 million in benefits have been
paid (about $10.5 million a year).

In the past 12 years, there has been
no increase in the amount of the
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death benefit payment which survi-
vors are entitled to receive. Continued
increase in the cost of living has
meant a 90-percent increase in the
Consumer Price Index and a 150 per-
cent increase in the cost of home own-
ership. To demonstrate the same level
of appreciation to our public safety of-
ficers, we need to update the level of
benefit payable to their survivors just
to reflect the realities of life.

In addition, H.R. 4758 would extend
the lump-sum benefit to nondepen-
dent parents of deceased officers.

Mr. Speaker, this legislation is sup-
ported by virtually all police and
public safety groups in the country, in-
cluding: the Fraternal Order of the
Police, the Police Executive Research
Forum, the National Sheriffs’ Associa-
tion, the International Association of
Fire Fighters, the International Asso-
ciation of Fire Chiefs, the Internation-
al Association of Correctional Officers,
and AFSCME. I urge my colleagues’
support.

Mr. CONYERS. Mr. Speaker, I yield
such time as he may consume to the
gentleman from New Jersey [Mr. Tor-
RICELLI].

Mr. TORRICELLI. I thank the gen-
tleman for yielding.

Mr. Speaker, today the House is re-
storing some simple justice. Since 1976
the real value of the $50,000 death
benefit for firemen and law enforce-
ment officers has been eroded because
of inflation by half. That is justice,
simply just reward.

But today the House does one more
thing too.

While this bill was being debated in
my district in Hackensack, NJ, five
firemen responded to the call of duty.
Before that fire was concluded, five
men lost their lives.

Because of the leadership of our
chairmen, Mr. CoNYERS and Mr.
Ropino, and because of the assistance
of the minority, the gentleman from
Pennyslvania, Mr. GEKAs, we can bring
justice today not only to those people
across the country who in the future
might love their lives, but to those five
men and others like them who, while
we waited for this change, tragically
lost their lives as well.

I today, on behalf of their families,
would like to thank the committee and
Mr. ConyYERS in particular for the tre-
mendous sensitivity they have shown
to helping these families to cope with
their tragic loss.

Mr. Speaker, once again I thank the
gentleman for his leadership.

Mr. GEKAS. Mr, Speaker, 1 yield
such time as he may consume to the
gentleman from New York [Mr.
GIiLMan].

Mr. GILMAN. Mr. Speaker, I thank
the gentleman for yielding time to me.

Mr. Speaker, I rise in strong support
of H.R. 4758, the Public Safety Offi-
cers’ Death Benefits Amendments of
1988. I would like to commend the dis-
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tinguished chairman of the Subcom-
mittee on Crime, the gentleman from
Michigan [Mr. ConyERs] and the gen-
tleman from Pennsylvania [Mr.
Gegas] for introducing this bill and
for their continued service to our
public safety officers.

I was pleased to support the Public
Safety Officers’ Death Benefits Act
when it was first initiated.

Over the years it has provided
$50,000 of compensation to the surviv-
ing spouses and dependents upon the
duty-related death of a public service
officer. This modest token of apprecia-
tion has not been increased since the
enactment of the original law. H.R.
4758 doubles the benefits from $50,000
to $100,000. The bill also drops the de-
pendency requirement for parents of a
public safety officer to collect death
benefits.

Mr. Speaker, increasing the death
benefit for Federal, State, and local
public safety officers is the least we
can do to commemorate these selfless
and dedicated men and women. H.R.
4758 was adopted unanimously by the
Judiciary Committee. Accordingly, I
urge my colleagues to join in support
of this bill.

Mr. RODINO. Mr. Speaker, public safety of-
ficers are among the most vital members of
any community. Every day, these brave men
and women risk their lives to help protect us
all. Over 20 years ago, | sponsored legislation
to help provide for the financial security of the
eligible survivors of officers killed in the line of
duty by paying a benefit of $50,000. H.R.
4758, the Public Safety Officers Benefits
Amendments of 1988, increases the amount
of this death benefit to $100,000. It also elimi-
nates the requirement that surviving parents
establish that they were financially dependent
on a deceased officer in order to qualify for
the benefit.

An increase in the death benefit has
become because the cost of living
has almost doubled since the law was en-
acted in 1977, yet, to date, there has been no
adjustment in the benefit amount. | believe
that the real dollar value of the benefit should
be restored to the level at which the Congress
originally intended. This will better enable sur-
vivors to cope with the sudden loss of their
loved ones income as well as provide for
future family financial needs.

Parents faced with the loss of a son or
daughter engaged in public safety work should
not have to document that they were receiving
substantial support from the officer before re-
ceiving the death benefit. Few parents keep
records of the financial help they get from or
give to their children. Having to try and meet
such a requirement will only add to their emo-
tional distress.

At a time when our Nation is increasing its
efforts to combat illegal drugs, and, as a
result, the risks associated with law enforce-
ment and other public safety work are also in-
creasing, we cannot fail to provide this addi-
tional security to the families of officers who
daily place their lives on the line to protect our
communities.
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Mr. TRAFICANT. Mr. Speaker, | rise in
strong support of H.R. 4758, the Public Safety
Officers Death Benefits Act. As an original co-
sponsor of an earlier version of this legisla-
tion, | urge my colleagues to lend their sup-
port to this much needed bill. | want to ap-
plaud Chairman CONYERS for bringing this leg-
islation to the floor and for working so diligent-
ly on this initiative. Almost 1 year ago | ap-
peared before this subcommittee on behalf of
this initiative and | am pleased to see that the
chairman has worked hard to craft a bill that
directly meets such an urgent need.

As a former sheriff | understand the unique
risks public safety officers take each and
every day. | also know the tremendous emo-
tional suffering that results when a public
safety officer is killed while on the job. As
sheriff of Mahoning County, OH, | had one of
my deputies slain in the line of duty.

In addition to the emotional suffering a
family must endure when a loved one is killed
in the line of duty, many survivors have a diffi-
cult time making ends meet financially. Since
1976, when Congress first established a death
benefit to eligible survivors of Federal, State,
or local public safety officers, the payment
level of $50,000 has not been adjusted to ac-
count fur inflation.

H.R. 4758 attempts to compensate for infla-
tion and reaffirm this Nation’s commitment to
our public safety officers. H.R. 4758 would
raise the benefit to $100,000. It would also
allow parents of the deceased to collect death
benefits whether or not they were dependent
on the slain officer for support.

As a former sheriff, | recognize the im-
mense commitment public safety officers
make to their communities. The families of
those officers who have made the supreme
sacrifice should not have to flounder in finan-
cial difficulty. In the 10 years since Congress
first established this death benefit prices have
gone up 90 percent—compounding the prob-
lems of surviving families. Clearly, there is an
urgent need for this legislation.

Mr. Speaker, today | would also like to pay
tribute to a truly remarkable woman from my
congressional district—a woman who has
been the moving force behind this legislative
initiative: Mrs. Irene Sudano of Niles, OH.
Irene's son, Niles Police Detective John Utlak,
was killed in December 1982 while doing un-
dercover work on a narcotics case. John's
tragic and senseless murder has had a lasting
impact on Irene. Mrs. Sudano has shown re-
markable courage and fortitude in dealing with
this terrible loss. She has dedicated her life to
assisting the families of law enforcement offi-
cers killed in the line of duty. | want to once
again thank her for her courage and commit-
ment to providing much needed help to the
law enforcement community and their families.

H.R. 4758 is a good bill and | once again
urge my colleagues to support this much
needed and long overdue legislation.

Mr. TRAXLER. Mr. Speaker, | am extremely
happy that H.R. 4758, the public safety offi-
cers death benefit bill, is finally being brought
to the floor for consideration. | would like to
recognize the leadership of Congressman
ConYERS in bringing this legislation to the
floor and to thank the many law enforcement,
firefighters, and correctional organizations, as
well as the active support of the National Rifle
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Association, for their efforts which are vital to
the passage of this legislation.

Early in the 99th Congress, Deputy Dennis
R. Martin of the Saginaw County Sheriff's De-
partment in Saginaw brought to my attention
the erosion of this benefit by half over the last
10 years due to inflation. | introduced this leg-
islation in the 99th Congress and then again,
in the 100th when | introduced H.R. 1016, the
Public Safety Officers’ Death Benefits Amend-
ments of 1987. | would like to thank Dennis
for his tireless efforts in support of this legisla-
tion.

Public safety officers risk their lives on a
daily basis. It is all for the benefit and safety
of you and me. If your house is on fire, fire-
fighters come with equipment, training, and
experience to rescue you, your family, and
your property.

Law enforcement officers work to appre-
hend terrorists, murderers, and other danger-
ous criminal to name just a few of the perils,
in addition to the more routine tasks of traffic
safety and emergency management.

Emergency medical technicians and ambu-
lance drivers perform rescues and transport
the sick and injured at a risk to themselves by
speeding to and from accidents.

Correction officers live and work under the
threat of violence. Every working day is spent
managing the most dangerous elements of
society in our overcrowded prisons.

Public safety officers leave personal consid-
eration behind when they go on the job. They
are society's first line of defense against
threats to public and personal safety. Tragical-
ly, these risks mean that several hundred
safety officers die in the line of duty every
year.

According to Justice Department statistics,
2,134 public safety officers’ families have
been awarded the death benefit between
fiscal year 1977, when the program began,
and fiscal year 1986. That is an average of
roughly 213 approved claims a year since the
program's inception. The current death benefit
is $50,000, payable to the surviving spouse,
children, or dependent parents of the officer.

According to the Congressional Budget
Office, the cost of living has nearly doubled
since the program was established. This bill
increased the death benefit to $100,000.

Current law requires that the surviving par-
ents of an unmarried officer killed in the line
of duty must prove that they are dependent
on that officer in order to receive the death
benefit. This bill removes the dependency
clause and guarantees parents a measure of
financial security that might have been provid-
ed by the officer in later years if the officer
would have survived.

While we can never fully compensate the
families' loss, we can help by restoring the
death benefit to its original value by increasing
it to $100,000, and removing the dependency
clause for parents. This bill deserves the sup-
port of every Member of the House. | urge my
colleagues to support it.

Mr. OXLEY. Mr. Speaker, | wish today to ex-
press my strong support for H.R. 4758, the
Public Safety Officers' Death Benefits Amend-
ments of 1988. | introduced a similar bill
during the 1st session of the 100th Congress,
and | am pleased to support this measure.
H.R. 4758 would increase the current death
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benefit for public safety officers who are killed
in the line of duty from $50,000 to $100,000.
With more illegal drugs on our streets than
ever before and the increased threat to law
enforcement officials brought about by illegal
narcotics, this change is long overdue.

| would like to take a few moments to tell
my colleagues how | became involved in this
issue. During the fall of 1984, Jeffrey Phegley,
from Cincinnati, OH, interned in my Washing-
ton office. Jeff was one of those bright, eager
young men who you knew was headed for
success. During his internship with us, he was
willing to do whatever was asked of him—and
always with a smile. It was a real pleasure to
have this friendly and enthusiastic young man
working in my office each day. At the conclu-
sion of his internship with us, he devoted his
time working on President Reagan’s 1985 in-
auguration celebration.

Jeff Phegley's dream was to become a
police officer. | know it was a proud moment
for Jeff and his family when he became an of-
ficer with the Morrow, OH, police department.
Jeff was well aware of the difficulties and dan-
gers which police officers face, but that did
not deter him from the goods he felt he could
achieve. Unfortunately, Jeff’'s opportunities to
help his community were cut short. On Janu-
ary 21 1987, Officer Phegley stopped an auto-
mobile for a routine traffic citation. While writ-
ing the citation, Jeff Phegley was shot and
killed. Ail of us who knew Jeff, but particularly
the members of his family, were overwhelmed
with shock and despair. We grieved not only
for our personal loss, but that this fine young
man was deprived of fulfilling what certainly
would have been a fine career in law enforce-
ment.

Mr. Speaker, public safety officers go to
work daily with the uncertainty that they may
not come home. This legislation would not
have eased the loss and despair the Phegley
family felt, nor will it ease the burden other
families feel when an officer makes the su-
preme sacrifice. However, its passage will cer-
tainly ease the financial burden so as not to
add to their personal tragedy. | urge my col-
leagues to support H.R. 4758.

Mr. GEKAS. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

Mr. CONYERS. Mr. Speaker, I have
no further reguests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
MonTGOMERY). The question is on the
motion offered by the gentleman from
Michigan [Mr. ConNyYErs] that the
House suspend the rules and pass the
bill, H.R. 4758, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to the provisions of clause 5, rule
I, and the Chair’s prior announce-
ment, further proceedings on this
motion will be postponed.
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GENERAL LEAVE

Mr. CONYERS. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 4758, the bill just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Michigan?

There was no objection.

COMMISSION ON RACIALLY MO-
TIVATED VIOLENCE ACT OF
1988

Mr. CONYERS. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 3914) to establish a commission
to investigate racially motivated vio-
lence, as amended.

The Clerk read as follows:

H.R. 3914

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Commission
on Reacially Motivated Violence Act of
1988,

SEC. 2. ESTABLISHMENT OF THE COMMISSION.

There is hereby established a commission
to be known as the Commission on Racially
Motivated Violence (hereinafter in this Act
referred to as the “Commission”).

SEC. 3. DUTIES OF THE COMMISSION.

fa) INVESTIGATION.—The Commission shall
investigate and make recommendations re-
garding issues related to racially motivated
violence, including—

(1) whether the incidence of acts of racial-
ly motivated violence is increasing in lhe
United States,

f2) the causes of, and factors leading to,
racially motivated violence and the influ-
ence, if any, of specific groups of organiza-
tions in causing such violence,

(3) methods and technigques to avert and
eliminate racially motivated violence and to
achieve racial harmony in the United
States, and

(4) the appropriate role of the Federal
Government, the States, local governmental
units, and communily organizations in
dealing with racially motivated violence.

(b) INFORMATION COLLECTION; CONSULTA-
T10N.—As part of the investigation conduct-
ed under subsection (a), the Commission
shall—

(1) collect and analyze information and
statistics concerning acts of racially moti-
vated violence, and

(2) consult with representatives of groups
involved or interested in the protection of
the rights of racial minorities.

(c) ReporT.—The Commission shall pre-
pare a report—

(1) specifying the results of the investiga-
tion conducted under subsection (a), and

(2) containing such recommendalions as
the C ission con s appropriate re-
garding actions to reduce racially motivated
violence, including actions that should be
undertaken by the Federal Government, the
States, local governmental units, and com-
munity organizations.

SEC. 4. MEMBERSHIP OF THE COMMISSION.

fa) NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 12 b

(1) Six members shall be appointed by the
President as follows:

CONGRESSIONAL RECORD—HOUSE

fA) One member who is the chief executive
qfﬁcer of a State.

) One member who is the chief executive
ofﬂcer of a city in which racially motivated
violence has occurred.

fC) One member who is an officer or em-
ployee of the United States.

who is a local law en-
forcemenl‘. officer in a city in which racially
motivated violence has occurred.

(E) Two members who are representatives
of organizations in the United Stales thal
promote the interest of racial minorities.
Not more than 3 members appointed by the
President shall be members of the same po-
litical party.

(2) Three members shall be appointed by
the Speaker of the House of Representatives,
in consultation with the minority leader of
the House of Representatives, as follows:

fA) Two members, not members of the
same political party, of the Committee on
the Judiciary of the House of Representa-
tives.

(B) One member who is not ¢ Member of
Congress and is specially qualified to serve
on the Commission by virtue of such mem-
ber’s education, training, or knowledge, or
such member’s experience with respect to in-
cidents of racially motivated violence, the
consequences of such violence for victims of
such violence, or the effect of such violence
on society.

(3) Three members shall be appointed by
the majority leader of the Senate, in consul-
tation with the minority leader of the
Senate, as follows:

fA) Two members, not members of the
same political party, of the Committee on
the Judiciary of the Senalte.

(B) One member who is not a Member of
Congress and is specially qualified to serve
on the Commission by virtue of such mem-
ber’s education, training, or knowledge, or
such member’s experience with respect to in-
cidents of racially motivated violence, the
consegquences of such violence for victims of
such violence, or the effect of such violence
on society.

(b) FIRST APPOINTMENTS.—Members of the
Commission required by subsection (a) to be
appointed shall be first appointed not later
than 90 days after the date of the enactment
of this Act.

fc) CONTINUATION OF MCOMBERSHIP.—If a
member of the Commission who is appoint-
ed wunder subsection fal)(1), subseclion
fal(2)(A), or subsection (al(3)(A) leaves the
office or position that is the basis for ap-
pointment, such member may continue as a
member of the Commission for not longer
than the 60-day period beginning on the
date such member leaves such office or posi-
tion.

(d) Vacancies.—A vacancy in the Commis-
sion shall be filled in the manner in which
the original appointment is made.

fe) Terms.—Members shall be appointed
for the life of the Commission.

(f) Pav.—Members of the Commission shall
serve without pay.

(g) REIMBURSEMENT OF EXPENSES.—While
away from their homes or regular places of
business in the performance of services for
the Commission, members of the Commis-
sion shall be allowed travel expenses, includ-
ing @ per diem allowance in lieu of subsist-
ence, in the same manner as persons em-
ployed intermiltently in Government service
are allowed travel expenses under section
5703 of title 5, United States Code.

fh) Quorum,—Seven members of the Com-
mission shall constilute a quorum, bul a
lesser number of members may hold hear-
ings.
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(i) CHAIRPERSON.—The Commission shall
select a chairperson of the Commission from
among the members of the Commission.

(i) MEETINGS.—The Commission shall meet
the call of the chairperson or a majority ef
the members. The Commission shall hold its
first meeting not later than 45 days after the
members of the Commission are first ap-
pointed.

SEC. 5. STAFF OF COMMISSION; EXPENSES AND CON-
SULTANTS; PERSONNEL OF FEDERAL
AGENCIES.

fa) DirecToR.—The chairperson may, with-
out regard to section 5311(b) of title 5,
United States Code, appoint a Director who
shall be paid at a rate not to exceed the rate
of basic pay payable for level V of the Execu-
tive Schedule under section 5316 of title 5,
United States Code.

(b) Starr.—The chairperson may appoint
and fir the pay of such additional staff as
the chairperson considers appropriate. Such
staff of the Commission may be appointed
and paid without regard to the provisions of
title 5, United States Code, governing ap-
pointments in the competitive service, and
the provisions of chapter 51 and subchapter
IIT of chapter 53 of such title relating to
classification and General Schedule pay
rates, excepl that no individual so appoint-
ed may receive pay in excess of the mini-
mum rate of basic pay payable for grade
GS-16 of the General Schedule under section
5332 of title 5, United States Code.

fe) EXPERTS AND CONSULTANTS.—The Com-
mission may procure temporary and inter-
mittent services under section 3109(b) of
title 5, United States Code, but not to exceed
a rate of $200 per day per individual.

(d) PERSONNEL OF FEDERAL AGENCIES,—
Upon the request of the Commission, the
head of any Federal agency may detail, on a
reimbursable basis, any of the personnel of
such agency to the Commission to assist the
Commission in carrying out its duties under
this Act.

SEC. 6. POWERS OF THE COMMISSION.

fa) HEARINGS AND SESSIONS.—For the pur-
pose of carrying out this Act, the Commis-
sion may hold such hearings, sit and act at
such times and places, take such testimony,
and receive such evidence, as the Commis-
sion considers appropriate.

{b) POWERS OF MEMBERS AND AGENTS.—Any
member or agent of the Commission may, if
so authorized by the Commission, take any
action which the Commission is authorized
to take by this section.

(c) OBTAINING OFFICIAL DaATA.—The Com-
mission wmay secure directly from any
agency (as defined in section 5520(c)(4) of
title 5, United States Code), from any State,
and from any political subdivision of a
State information necessary to enable the
Commission to carry out this Act. Upon re-
gquest of the chairperson of the Commission,
the head of such agency shall furnish such
information to the Commission.

fd) MaiLs.—The Commission may use the
United States mails in the same manner and
under the same conditions as departments
ond agencies of the United States.

(e) ADMINISTRATIVE SUPPORT SERVICES.—The
Administrator of General Services shall pro-
vide to the Commission on a reimbursable
basis such administrative support services
as the Commission may request.

(f) Grrrs.—The Commission may accepl,
use, and dispose of gifts or donations of
services or property.

SEC. 7. REPORT.

Not later than 1 year after the first meet-
ing of the Commission, the Commission
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shall transmit to the President, the Speaker
of the House of Represenlatives, and the
President pro tempore of the Senate the
report required by section 3(c).

SEC. 8. TERMINATION.

The Commission shall cease to exist 60
days after submitting the report required by
section 3fc).

SEC. 9. AUTHORIZATION OF APPROPRIATIONS.

There is authorized fo be appropriaied to
carry out this Act not to exceed $1,000,000
Jor each fiscal year during which the Com-
mission is in existence.

SEC. 10. DEFINITIONS.

As used in this Act—

(1) the term “Member of Congress” means
a Senator or Representative in, or a Dele-
gate or Resident Commissioner to, the Con-
gress; and

f2) the term “State” means a State of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico, or a terri-
tory or possession of the United States.

The SPEAKER pro tempore. Is a
second demanded?

Mr. GEKAS. Mr. Speaker, I demand
a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Michigan [Mr. Con-
YERs] will be recognized for 20 minutes
and the gentleman from Pennsylvania
[Mr. Gekas] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Michigan [Mr. CONYERS].

Mr. CONYERS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, H.R. 3914 would estab-
lish a national Commission to investi-
gate the causes of racial violence and
methods to eliminate it. The Subcom-
mittee on Criminal Justice, which I
chair, has heard repeatedly from wit-
nesses about the rising incidence of ra-
cially motivated attacks around the
country. These are not, however, accu-
rate statistics about hate crimes.

A few private agencies have been col-
lecting data in this area. The Anti-Def-
amation League of B’nai B'rith [ADL]
reported last year, for example, that
there was more criminal violence by
extremists in the last 3 years than in
the previous two decades. A report
from the Center for Democratic Re-
newal documented nearly 3,000 inci-
dents between 1980 and 1986. These
reports, however, did not purport to be
comprehensive and indicated that a
national reporting system was needed
to gather accurate data.

The House has already addressed
the issue of collecting accurate statis-
tics on hate crimes. On June 24, 1988,
the House passed H.R. 3193, the Hate
Crimes Statistics Act, by an over-
whelming margin of 383 to 29. That
legislation requires that the Depart-
ment of Justice collect and publish
statistics on hate crimes for a period
of 5 years. The Senate should act soon
on a similar measure.
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Beyond the issue of collecting data,
however, a number of vital questions
must be answered. Is there, in fact, an
actual increase in racial violence? Why
is such an increase occurring at this
time? Finally, what steps can be taken
to stem further incidents of racial vio-
lence, particularly on the part of the
Federal, State, and local governments?

H.R. 3914 directs the Commission to
address these issues and to report its
findings to Congress and the Presi-
dent. The Commission is to consist of
12 members, six appointed by Con-
gress and six by the President. These
members would include a State and
city executive officer, representatives
of organizations promoting minorities’
rights, and Members of the House and
Senate Judiciary Committees from dif-
ferent political parties. The Commis-
sion’s fiscal year expenses are limited
to $1 million, the average cost for a
commission of this size.

The bill was introduced with biparti-
san support by Congressman RobpINO
and FisH, and a wide variety of groups
support the legislation, including the
American Council on Education, the
National Organization of Black Law
Enforcement Executives, and the Na-
tional Association for the Advance-
ment of Colored People.

Twenty years ago, the Kerner Com-
mission explored the roots of the civil
unrest and demonstrations in 1967 and
recommended an agenda of communi-
ty outreach, welfare reform, and
active desegregation. Much of that
agenda was carried out in the next sev-
eral years. The Kerner Commission
showed that a commission, like the
one called for in this legislation, can
have a significant impact on public at-
titudes and policy.

The recommendations developed by
a Commission on Racially Motivated
Violence would provide a new agenda
for national action during the next
decade, much as the Kerner Commis-
sion did 20 years ago. In examining
the nature and scope of racial vio-
lence, the proposed Commission might
recommend tangible solutions and, at
the least, draw necessary national at-
tention to the issue.

I urge support for the bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. GEKAS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in support of this
legislation. I could not help but hark
back to the days of the Kerner Com-
mission and what followed the render-
ing of its report, a tremendous impact
on the lawmakers of the day.

Back then I recall very vividly that
in Pennsylvania in the general assem-
bly after the Kerner Commission
report was made public that several
committees sprang into action to try
to reflect the needs as outlined in that
Commission. And one of the quotas
from the Kerner Commission that
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looms, I suppose, larger than most of
the other themes that were expound-
ed in that report was one which said
that every American yearns for his or
her own home and that the minorities
felt that yearning because of the con-
ditions in which they found them-
selves in most of their early lives.
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So what did Pennsylvania do? Its
legislature went full speed into the
crafting of legislation that accommo-
dated that yearning for meeting the
needs of people who wanted to live in
their own homes or in their own apart-
ments.

So having said that, we have pro-
nounced the Kerner Commission as a
success, and it brought about other
successes. I look to this present Com-
mission for a similar report which will
in the near future provide us with
even more fundamental themes upon
which this legislative body, as well as
all others in our country, can proceed
for legislation that will meet the new
needs that are going to be pronounced
in that document.

Mr. Speaker, I yield such time as he
may consume to the gentleman from
New York [Mr. FisH].

Mr. FISH. Mr. Speaker, I rise in sup-
port of H.R. 3914, a bill that provides
for the creation of a Commission to
examine the causes of racially moti-
vated violence and to recommend pre-
ventive solutions.

My distinguished colleague from
New Jersey, the chairman of the Judi-
ciary Committee, and I introduced this
bill on February 4 of this year because
we were struck by clear evidence that
racially motivated violence was on the
rise in all parts of our country. In Jan-
uary, the Center for Democratic Re-
newal of the National Council of
Churches of Christ reported that it
had documented 121 bigotry-motivat-
ed murders in our Nation between
1980 and 1986. During that period it
also reported there were 145 shoot-
ings, 138 bombings, and more than 300
crossburnings. The center noted that
there was in fact an average of more
than one racial incident per day
during these 6 years. The U.S. Com-
munity Relations Service of the De-
partment of Justice indicates that
race-hate incidents have increased
fourfold since 1980 and a shocking 55
percent between 1986 and 1987.

Mr. Speaker, we must appreciate
that ours is a multiracial and mul-
tiethnic society. It is not our common
ancestry or common religion that
bonds us together as a nation but in-
stead it is our political culture and our
democratic system relying as it does
on consent of the governed. To pre-
serve this fragile compact, we must
insure that differences between us do
not become the cause for violent divi-
sion.
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Mr, Speaker, we can contribute im-
measurably to our society in passing
this bill providing for the creation of a
panel of distinguished Americans to
confront current racial violence and to
propose solutions. We need reasoned
recommendations for Federal, State,
local, and private prevention of racism
and this Commission will do just that.
Not only will this bill be a strong
signal of our commitment against
racism, and focus national attention
on a serious national problem, it will
in addition provide the framework
that can facilitate strong leadership in
the effort to keep our Nation one.

Mr. CONYERS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I think this is very ap-
propriate, and I thank the ranking mi-
nority member of the Subcommittee
on Criminal Justice, the gentleman
from Pennsylvania [Mr. Gekas] for
his help in bringing this legislation
forward. And, of course, the gentle-
man from New York [Mr. FisH] is the
coauthor of the legislation. I think
this bipartisan sentiment makes it
very clear that the subcommittee does
not have its head in the sand with ref-
erence to the tenor of the times.

We are in some fragile territory.
Twenty years ago, when we had mem-
bers of the Kerner Commission testify
before us, we learned where we were. I
remember Detroit when it was going
up in flames, and I think that the
statements and the understandings we
got from the witnesses were very, very
helpful. It is ironic that we now need
to go back and revisit the current
scene in terms of race relations, in
terms of gender relations, and in terms
of community relations, but I think
that the times require that it occur,
and I am very, very pleased that this
subcommittee has moved forward in
such a very expeditious manner.

Mr. Speaker, I thank my colleagues
who have participated in this.

Mr. Speaker, I have no further re-
quests for time.

Mr. GEKAS. Mr. Speaker, I yield
such time as he may consume to the
gentleman from New York [Mr.
GIiLman].

Mr. GILMAN. Mr. Speaker, I thank
the gentleman for yielding this time to
me.

Mr. Speaker, I am pleased to rise in
strong support of H.R. 3914, the Com-
mission on Racially Motivated Vio-
lence Act of 1988. I would like to com-
ment the distinguished chairman of
the committee, the gentleman from
New Jersey [Mr. Ropino]l, the chair-
man of the Subcommittee on Crime,
the gentleman from Michigan [Mr.
ConyeErs] and the ranking minority
member, my good friend, the gentle-
man from New York [Mr. FisH] and
the subcommittee ranking member,
the gentleman from Pennsylvania
[Mr. Gegas] for their bipartisan ef-
forts to eliminate racial violence. I
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would like to take this opportunity to
commend the Judiciary Committee
chairman, Mr. Ropino, for his count-
less contributions to the Congress and
to the civil rights community, and
wish him good health and happiness
in his many years ahead.

This year marks the 20th anniversa-
ry of the Kerner Commission Report,
the first report to examine the nature
of race relations and racial violence. In
1987, the Department of Justice re-
ceived more than 2,000 complaints of
hate crimes. In response to an alleged
rise in racially oriented violence, H.R.
3914 creates a 12-member Commission
to investigate the causes of racial vio-
lence and explore methods of eliminat-
ing them. Membership shall include
six bipartisan members chosen by
Congress and six members appointed
by the President, including at least
one law enforcement officer in a city
in which racially motivated violence
has occurred, and two members of or-
ganizations promoting the interests of
racial minorities.

Mr. Speaker, Congress must send a
clear signal to all people that racial vi-
olence, or any other hate crimes, will
not be tolerated. H.R. 3914 was adopt-
ed unanimously by the Judiciary Com-
mittee. Accordingly, I urge our col-
leagues to join today in support of this
bill.

Mr. CONYERS. Mr. Speaker, will
the gentleman yield?

Mr. GILMAN. I yield to the gentle-
man from Michigan.

Mr. CONYERS. Mr. Speaker, the
gentleman mentioned the chairman of
our committee. I am hopeful that the
gentleman from New Jersey [Mr.
Ropino] in his next public incarnation
would have an opportunity to serve on
this Commission, if it is the will of the
other body to have this passed into
law, and if his name were submitted, I
think he would be one very highly ap-
propriate person to bring his experi-
ence to bear in this continued way to
serve and in this way to help race rela-
tions in America.

Mr. GILMAN. Mr. Speaker, I thank
the gentleman for this appropriate
comments. I am in full support of such
a proposal and I know that a substan-
tial number of Members on this side of
the aisle would also also support Mr.
Ropino’s chairmanship of this Com-
mission.

I hope that the gentleman, in
making that suggestion, would also
consider including the gentleman from
New York [Mr. FisH] for appointment
to this proposed Commission. Both
the gentleman from New Jersey [Mr.
Robpino] and the gentleman from New
York [Mr. Fisa] have strong connec-
tions and concerns about racial vio-
lence. I know they would diligently
serve and would be outstanding repre-
sentatives of this body on that Com-
mission.
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Mr. Speaker, I thank the gentleman
for his comments.

Mr. RODINO. Mr. Speaker, H.R. 3914 is a
bill 1 introduced with Mr. FisH to establish a
Commission to study racial violence. It is dis-
tressing that, nearly three decades since the
civil rights movement, such a Commission
would be needed. Twenty-five years ago,
Martin Lugher King, Jr., envisioned a society
of peace and harmony, where people were
judged not “by the color of their skin but by
the content of their character.” But race rela-
tions in America are far from such ideals.

In the last several years, reports of racially
motivated violence have become more perva-
sive and more frequent. Attacks against per-
sons because of their race, religion, or creed
have occurred in all parts of the United States
and against all minority groups. In my own
State of New Jersey, black students at
Ramapo College demonstrated against the re-
surgence of racist remarks and graffiti on the
predominantly white campus. In Jersey City,
the Asian Indian community has been protest-
ing the violent acts of racist individuals who
call themselves the “dotbusters.”

H.R. 3914 requires the Commission to col-
lect and anaylze statistics on hate crimes and
issue a report on its findings 1 year after its
first meeting. Its objective is to evaluate the
nature of the recent outbreaks of racial vio-
lence. With such knowledge, the Commission
might then be able to determine causes
behind such violent activity and purpose steps
to stem the problem. Equally important, it will
focus attention on the severity of racial vio-
lence.

If we are to fulfill the promise of America as
a land where people of all races live and work
together in peace and harmony, racially moti-
vated violence must be eliminated. A Commis-
sion such as the one proposed in H.R. 3914 is
a first step toward that goal.

Mr. GEKAS. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

Mr. CONYERS. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
BeENNETT). The question is on the
motion offered by the gentleman from
Michigan [Mr. ConyvEers] that the
House suspend the rules and pass the
bill, H.R. 3914, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further,
proceedings on ths motion wiil be post-
poned.

GENERAL LEAVE

Mr. CONYERS. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 3914, the bill just under consider-
ation.
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The SPEAEKER pro tempore. Is
there objection to the request of the
gentleman from Michigan?

There was no objection.

MARIEL CUBAN DETENTION
REVIEW ACT OF 1988

Mr. MAZZOLI. Mr. Speaker, I move
to suspend the rules and pass the bill
(H.R. 5164) to provide for a hearing
before an administrative law judge re-
specting the release of certain Mariel
Cuban detainees.

The Clerk read as follows:

H.R. 5164

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Mariel
Cuban Detention Review Act of 1988".

SEC. 2. HEARING ON RELEASE OF CERTAIN MARIEL
CUBAN DETAINEES.

(a) RIGHT TO HEARING.—

(1) IN GENERAL.—Each Mariel Cuban (as
defined in subsection (g)) who is detained by
or at the direction of the Immigration and
Naturalization Service, on or after the date
of the enactment of this Act, pending the
alien’s exclusion hearing or pending the
alien’s return under section 237 of the Im-
migration and Nationality Act to Cuba or
another country, is entitled to a hearing
under this section respecting the alien's con-
tinued detention.

(2) TIMING OF HEARINGS.—A hearing under
paragraph (1) shall be held with respect to a
Mariel Cuban not later than—

(A) 90 days after the date of the alien’s
exhaustion of any procedures described in
section 212.12 (and, if applicable, section
212.13) of title 8, Code of Federal Regula-
tions (as amended on December 28, 1987, 52
Federal Register 48799, and as in effect on
the date of the enactment of this Act) with
respect to each review under that section, or

(B) if such procedures do not apply, 90
days after the date of the alien’s detention
by the Service.

(3) NOTICE OF HEARING RIGHTS.—The Attor-
ney General shall provide each Mariel
Cuban who is described in paragraph (1)
with written notice in English and in Span-
ish of the hearing rights established under
this section and methods for enforcing such
rights. Such notice shall be provided—

(A) at the time of a final adverse decision
under the procedures described in para-
graph (2XA), or

(B) if such procedures do not apply, at the
time of the alien's detention by the Service.

The Attorney General shall secure from
each such alien an acknowledgement in
writing of the receipt of such notice.

(4) WAIVER.—An alien may waive, before
an administrative law judge, each of the fol-
lowing:

(A) The right to a hearing under para-
graph (1).

(B) The deadline for such a hearing under
paragraph (2).

(C) The assistance of counsel under sub-
section (b)(2).

(b) NATURE OF HEARING.—

(1) HEARING ON THE RECORD BEFORE ADMIN-
ISTRATIVE LAW JUDGE.—Each hearing under
this section shall be conducted before an ad-
ministrative law judge in accordance with
the procedures of sections 554 and 556 of
title 5, United States Code.
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(2) ASSISTANCE OF COUNSEL.—In the case of
a Mariel Cuban who is financially unable to
obtain adequate representation for purposes
of a hearing under this section, the Attor-
ney General shall provide such assistance as
may be necessary to obtain appropriate
counsel from funds appropriated to Depart-
ment of Justice. The provisions of section
3006A of title 18, United States Code (relat-
ing to adequate representation of defend-
ants) shall apply to representation of Mariel
Cubans in hearings under this section in the
same manner as such section applies to per-
sons charged with a felony and, for such
purpose, references in such section to a
United States district court or a judge
thereof are deemed references to an admin-
istrative law judge in a hearing under this
section.

(¢) STANDARDS FOR RELEASE.—The Attorney
General shall provide for the release from
detention of a Mariel Cuban described in
subse~tion (a) unless the administrative law
judge determines that the Attorney General
has established, by a preponderance of the
evidence at a hearing under this section,
that—

(1) the alien will pose a threat to the com-
munity or to others following the alien's re-
lease, or

(2) the alien would violate a reasonable
condition of the alien’s release, the violation
of which would be serious enough to war-
rant a revocation of the alien’s release.

(d) CIRCUMSTANCES OF RELEASE.—

(1) SPONSORSHIP AND PLACEMENT.—A re-
lease under this section may only be made
into suitable sponsorship or placement in
the community and is subject to conditions
of release approved by the administrative
law judge at the time of the release. The At-
torney General is authorized to use, in addi-
tion to funds otherwise available and in his
discretion, funds appropriated to the De-
partment of Justice for half-way housing
and similar placement and sponsorship ar-
rangements for Mariel Cubans who are re-
leased under this section. If a release would
otherwise be effected under this section but
for the inavailability of appropriate half-
way housing or similar sponsorship, funds
shall be made available from the amounts
appropriated for the Department of Justice
to assure such a release not later than 60
days after the date such release is ordered
under this section.

(2) STAY OF RELEASE.—Based upon—

(A) significant new evidence, not previous-
ly discoverable by the Attorney General
with due diligence, bearing on the standards
described in subsection (¢), or

(B) actions of the alien bearing on such
standards and occurring since the date of
the hearing under this section,

the Attorney General may move, with
notice to the alien and any counsel of the
alien, to reopen a proceeding under this sec-
tion. In such case, the filing of the motion
shall act to stay the release of the alien for
a period, not to exceed 30 days.

(3) REVOCATION OF RELEASE.—The Attorney
General, in his discretion, may revoke re-
lease provided under this section if the
Mariel Cuban violates substantially any con-
dition of release and if the Attorney Gener-
al determines it is appropriate to enforce an
order of exclusion or to commence proceed-
ings against the Mariel Cuban. A Mariel
Cuban whose release is so revoked and who
is subsequently detained is again entitled to
a hearing under subsection (a).

(e) ANNUAL REVIEW oF FiLEs.—In the case
of a Mariel Cuban not released under this
section, an administrative law judge shall
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not less often than annually review the files
and other records concerning the alien to
determine if there have been changes of cir-
cumstances since the most recent hearing
under this section to justify the reopening
of such a hearing with respect to the alien.
The alien shall be given notice and opportu-
nity to submit information for the record
before each such review,

(f) No JupiciaL. REVIEwW.—There shall be
no judicial review of any determination by
an administrative law judge under this sec-
tion. Nothing in this subsection shall be
construed as restricting the right of habeas
COTrpus.

(g) MaRrIEL CuBaN DEeFINED.—In this sec-
tion, the term ‘“Mariel Cuban” means an
alien who is a native of Cuba and last came
to the United States between April 15, 1980,
and October 20, 1980, and who has not ac-
quired the status of an alien lawfully admit-
ted for permanent residence.

The SPEAKER pro tempore, Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from Kentucky [Mr.
Mazzorr]l will be recognized for 20
minutes and the gentleman from
Georgia [Mr. SWINDELL ] will be recog-
nized for 20 minutes,

The Chair recognizes the gentleman
from Kentucky [Mr. MazzorLil,

Mr. MAZZOLI. Mr. Speaker, H.R.
5164 has its genesis in the Mariel
Cuban Prison riots which took place in
Atlanta and Oakdale last November.
My colleagues will recall that the riots
broke out when the administration an-
nounced that it has entered into an
agreement with the Cuban Govern-
ment under which approximately
2,500 detained Mariel Cubans would be
deported to Cuba.

The prison riots were peacefully ter-
minated when the Department of Jus-
tice assured the Mariel detainees that
each would be reviewed de novo to de-
termine, first, whether the individual
was sufficiently dangerous to warrant
continued detention, and second,
whether the particular individual
should be put on the list for deporta-
tion.

The administration’s “Cuban review
plan” was announced in December
1987. Under it, each Mariel Cuban de-
tainee case is reviewed by a panel of
Immigration and Naturalization Serv-
ice Officers to determine releaseabil-
ity. If the panel recommends against
release, the individual is entitled to a
second review before a Department of
Justice panel which can reverse the
INS panel’s decision.

When the Cuban review plan went
into operation earlier this year it soon
became apparent that it did not incor-
porate a sufficient measure of due
process. Specifically, the Cuban review
plan:

Does not permit the detainee to call
witnesses;

Does not permit the detainee to con-
front witnesses;

Does not permit the detainee to con-
test adverse evidence;
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Does not place the release power in
a neutral or detached adjudicator;

Does not include the right to coun-
sel; and

Places the burden of proof of
releaseability on the detainee rather
than on the Government.

Mr. Speaker, there can be little
doubt that among the 125,000 Mariel
Cubans who arrived here in 1980 some
were hardened criminals. But even
such persons deserve at least a modi-
fied form of appropriate due process.

H.R. 5164 would restore such due
process to the Mariel detainee. The
Bill would:

Give each Mariel detainee the right
to a hearing before an administrative
law judge;

Provide that the hearing be conduct-
ed under the Administrative Proce-
dure Act, which means with the right
to call witnesses and test evidence;

Provide for the appointment of
counsel; and

Place the burden of proof of deten-
tion on the Government.

No dangerous individual would be re-
leased under H.R. 5164, since the bill
specifically states that detention will
be continued if the ALJ finds that
“the alien will pose a threat to the
community or to others following the
alien’s release.”

Finally, Mr. Speaker, H.R. 5164 deals
with releaseability, not with whether
an individual should or should not be
allowed to remain in the United
States, and it would be totally inap-
propriate to infer from the bill any
congressional intent on the question
whether a Mariel Cuban should be ex-
pelled or permitted to stay.

Mr. Speaker, H.R. 5164 has broad bi-
partisan support. It was approved
unanimously by the Subcommittee on
Immigration, Refugees, and Interna-
tional Law and the full Judiciary Com-
mittee. I wish to commend the gentle-
man from Wisconsin [Mr. KASTEN-
MeIER] and the gentleman from Geor-
gia [Mr. SwinpaLL] for their extreme-
ly valuable contribution to the devel-
opment of this measure. I urge my col-
leagues to add their support to this
bill so that Mariel Cuban detainees,
under our legal system, will receive
due process in the review of their de-
tention cases.

0O 1415

Mr. SWINDALL. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, first of all let me com-
mend the chairman of the Subcommit-
tee on Immigration, Refugees, and
International Law as well as the chair-
man of the Subcommittee on Courts,
Civil Liberties, and the Administration
of Justice for their efforts to make
certain that this legislation not only
passed through the committees, but
also reached the floor in time to pass
during the 100th Congress. It is criti-
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cal because what we deal with in this
legislation is in effect whether or not
individuals who are now incarcerated
will receive the type of due process
that the fifth amendment guarantees
to citizens and noncitizens alike.

Mr. Speaker, I think we all remem-
ber very vividly what occurred roughly
1 year ago. It was an unprecedented
situation because frankly we have
never had to face the situation where
this number of individuals will not be
received back into a country when
they are to be deported. Fidel Castro,
as you recall, refused to accept these
individuals, and, as a result, it placed
our immigration system in an unprece-
dented crisis.

This bill addresses that in this re-
spect: I do not think it would be fair to
this Congress to criticize it for a law
that was passed at a time that it would
have been impossible to have foreseen
these circumstances. I do want to say
for those individuals like myself who
believe that individuals who pose a
clear and present threat to society
they ought not be released and ought
to be deported, that this legislation
does not in any way change that.

What it does do is to assure that due
process of law attaches in order to
answer the question of whether or not
they pose any type of threat to society
and ought to be deported.

So, it is in that vein that I say this is
a remedial piece of legislation that
protects both the rights of the individ-
uals incarcerated as well as the rights
of the citizens of the United States
who may, if they were to be released,
be jeopardized or threatened.

Having said all that, I would encour-
age my colleagues who value the Con-
stitution, who value the principles of
the fifth amendment, to vote in favor
of this important piece of legislation.

Mr. Speaker, I reserve the balance of
my time.

Mr. KASTENMEIER. Mr. Speaker, | rise in
support of H.R. 5164, a bill designed to give
Mariel Cuban detainees the basic due process
rights to which they are currently not entitied
under present law. This bill, of which | am
proud to have been an original cosponsor with
the chairman and ranking minority member of
the Immigration Subcommittee, has enjoyed
bipartisan support since its inception. | com-
mend the chairman and members of the Immi-
gration Subcommittee for their attention to this
critical matter through their action on both
H.R. 5164 and H.R. 5200, a companion bill to
H.R. 5164 that would represent a more
sweeping improvement of current immigration
law as it pertains to detention.

Last February, my subcommittee held the
first hearing on the Cuban detainee riots that
had occurred in Oakdale and Atlanta during
November 19887. During this hearing, it
became clear that the two most significant
factors contributing to the riots were, first, the
indefinite detention of the Cuban detainees
and, second, the threat of being returned to
Cuba. A couple of months ago, detainees
housed at the Federal Correctional Institution
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in Oxford, WI, staged a hunger strike that, in
large part, was motivated by similar concerns.
These acts of desperation by the detainees,
no matter how ill-advised, personify the frus-
tration they feel being confined to their cells
for at least 23 hours each day with no hope of
a fair and equitable hearing through which to
determine their fates. H.R. 5164 responds to
these frustrations by providing the detainees
with a fair parole hearing that incorporates
minimum standards of due process.

The problems the detainees face need not
have required a legislative response. Rather,
they could have been addressed through the
review plan that the Attorney General imple-
mented shortly after last November's riots—a
plan that the Attorney General had promised
to be “full, fair, and equitable.” Unfortunately,
even though more than half of the detainees
reviewed under this plan have been deemed
releasable, the plan as it exists now is signifi-
cantly flawed. Under the current plan, review
panels are often unprepared or misinformed,
the representation of detainees by outside
parties, when permitted, is substantially limit-
ed, and the quality of translators when re-
quested or required is often substandard.

H.R. 5164 is designed to address these and
other procedural inadequacies in the Attorney
General's review plan. The final review proc-
ess that would be added by this bill would
ensure that each detainee is protected by the
minimum standards of due process. Such
minimal due process protections are warrant-
ed, in fact demanded, in light of what is at
stake for the detainees, namely, deportation
to Cuba.

| want to be very clear: H.R. 5164 would not
prevent this country from deporting detainees
to Cuba. It recognizes, however, the extreme
significance of a deportation decision. We
must keep in mind that many of the detainees
have family and friends in the United States
from whom they will be permanently separat-
ed if they are deported. In addition, if past ex-
perience is any indication, at least one third of
the detainees who are returned to Cuba can
expect to serve additional time in Cuban pris-
ons upon their return—the same prisons, |
might add, that this country condemns as
being brutal and inhumane. Accordingly,
before we deport any Mariel Cuban detainee
to Cuba, we must feel confident that we have
provided that detainee with a truly full, fair,
and equitable opportunity to demonstrate why
he or she should remain in America. | do not
believe that we, a country that prides itself in
being a leader of human rights throughout the
world, could settle for anything less.

In closing, | simply would like to acknowl-
edge all of those people who have given their
time and effort on behalf of the detainees. It is
through their endless dedication that so many
detainees have successfully overcome the ob-
stacles of years of indefinite incarceration and
inadequate review plans. It is my hope that
the commitment of these volunteers to the
rights of the detainees will be matched by our
own.

I, therefore, urge passage of both H.R. 5164
and H.R. 5200.

Mr. MAZZOLI. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.
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Mr. SWINDALL. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of my time.

The SPEAKER pro tempore (Mr.
BenNNETT). The question is on the
motion offered by the gentleman from
Kentucky [Mr. Mazzori] that the
House suspend the rules and pass the
bill, H.R. 5164.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. MAZZOLI. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
legislation just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Kentucky?

There was no objection.

LIMITING PERIOD OF DETEN-
TION OF EXCLUDABLE ALIENS
PENDING REMOVAL

Mr. MAZZOLI. Mr, Speaker, I move
to suspend the rules and pass the bill
(H.R. 5200) to amend the Immigration
and Nationality Act to limit the period
of detention of excludable aliens pend-
ing removal in a manner similar to
that provided in the case of deportable
aliens pending deportation.

The Clerk read as follows:

H.R. 5200

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. LIMITING DETENTION OF EXCLUDABLE
ALIENS.

(a) INn GENERAL.—Section 237(a) of the Im-
migration and Nationality Act (8 U.S.C.
1227(a)) is amended by adding at the end
the following new paragraph:

“(3) The provisions of subsections (c¢) and
(d) of section 242 (relating to period for ef-
fecting deportation and detention, release
on bond, or on other conditions, and release
under supervision) shall apply to an alien
against whom an order of exclusion has
been made under this Act in the same
manner as they apply to an alien against
whom a final order of deportation has been
entered under this Act; except that the At-
torney General may continue the custody of
such an alien if the Attorney General has
reason to believe, with respect to that par-
ticular alien, that—

“(A) the release of the alien would pose a
danger to any other person or to the com-
munity,

“(B) the alien meets a condition described
in one of the subparagraphs of section
234(h)(2),

“(C) the alien is subject to temporary ex-
clusion under section 235(c) or is inadmissi-
ble under section 212(a)(33),

“(D) the alien has violated terms of the
alien’s release, or
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“(E) there is a reasonable likelihood that
the alien will abscond.".

(b) ErrFEcTIVE DATE—The amendment
made by subsection (a) shall take effect 90
days after the date of the enactment of this
Act and shall apply to orders of exclusions
made before, on, or after the date of the en-
actment of this Act; except that such
amendment shall not apply to an alien if
the allien, pursuant to the Mariel Cuban De-
tention Review Act of 1988, becomes enti-
ﬂgtd to a hearing under section 2 of such

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from Kentucky [Mr.
Mazzoril will be recognized for 20
minutes and the gentleman from
Georgia [Mr. SwinpaLr] will be recog-
nized for 20 minutes.

The Chair recognizes the gentleman
from Kentucky [Mr. MazzoL1].

Mr. MAZZOLI. Mr. Speaker, I yield
myself such time as I may consume,

Mr. Speaker, the gentleman from
Georgia [Mr. SwinpaLL] is the prime
sponsor of H.R. 5200 and has eloquent-
ly stated why this bill, H.R. 5200, is so
important. In fact, during the consid-
eration of the so-called ins efficiency
bill in the 99th Congress the House
approved a provision virtually identi-
cal to H.R. 5200, a bill, by the way, I
have been proud to cosponsor.

Basically, the bill establishes a pre-
sumption that after 6 months an ex-
cludable alien is releasable. The pre-
sumption that an exludable alien is re-
leasable is not new to our immigration
law: From 1954 to 1981 it had been
Government policy to routinely re-
lease arriving aliens on parole, so long
as they posed no danger to the com-
munity.

In fact, by 1958 our Supreme Court
could state in the case of Len Ma V.
Barker, that ‘“physical detention of
aliens is now the exception, not the
rule, and that “certaintly this policy
reflects the humane qualities of an en-
lightened civilization.”

H.R. 5200 would return our Govern-
ment to a more enlightened policy, so
that an alien will not be required to
remain in indefinite detention simply
because his own government, for rea-
sons of its own, will not accept him.

Mr. Speaker, it is important to note
that H.R. 5200 would not allow the re-
lease of dangerous individuals. It
simply creates the proper presumption
that an alien is releasable after 6
months. Unless the government shows
an appropriate reason to detain him or
her.

H.R. 5200 was reported unanimously
out of both the Subcomittee on Immi-
gration, Refugees and International
Law on August 3 and the full Judici-
ary Committee on September 28 of
this year.

Mr. Speaker, I urge the support of
my colleagues for H.R. 5200, and I
commend the gentleman from Georgia
for his valuable contribution in intro-
ducing this bill and in working with
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the subcommittee and full committee
to bring it before the House.

Mr. Speaker, I reserve the balance of
my time,

Mr. SWINDALL. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, first of all let me again
commend the chairmen of the two
committees for their work on this bill.

As the gentleman from Kentucky
[Mr. MazzoL1] stated, this bill is slight-
1y different than the one that preced-
ed it only inasmuch as it addresses the
broader, more generic problem. I
stated in my statement with respect to
the preceding bill that Congress was
really with, I think, total exposure for
not having been able to anticipate
what occurred with respect to the
unique situation presented when Fidel
Castro refused to accept back these in-
dividuals. That, combined with the un-
precedented decision by President
Jimmy Carter to accept them without
entry papers, made for a very unpre-
dictable situation. Now, however, we
know that that is within the realm of
possibility.

One example that comes to mind is
the nation of Nicaragua. I think that
we could easily see the exact type situ-
ation that we have here attaching in
the future with respect to a nation
like Nicaragua.

So, the purpose of this bill is to rec-
ognize that it is possible for a group of
individuals to find themselves in that
legal fiction of not being here when, in
fact, they are here. As the gentleman
from Kentucky [Mr. MazzoL1] stated,
when an individual like the Mariel
Cubans arrived on our shores without
papers and the President of the
United States signs an Executive order
waiving the requirement for those
papers, they are here. But they are in
terms of the eyes of the law excluda-
bles rather than deportables. Had they
arrived with papers, they would be de-
portables.

Ordinarily that distinction would be
a meaningless one. However, if they
violate the terms of the conditions
under which they are allowed to come
into this country and it is deemed nec-
essary to deport them, and the nation
of origin refuses to accept the deporta-
tion, you have a situation that we had
here in the United States from 1980
until present.

The purpose of this bill is to say
that after these individuals remain
continuously incarcerated for 6
months, they will be recognized as
people who are here, and at that point
they will have the same rights as de-
portable aliens. Specifically, they will
have the right of due process of law in
much the same fashion that individ-
uals who are out on parole from prison
are entitled to a parole revocation
hearing before their parole is revoked.
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One other point that I would like to
make is that the administration had
raised issue with respect to the fact
that these excludables would obtain
by virtue of this legislation the same
rights as deportables. Their point is
that they are concerned that that
would mandate the release of these in-
dividuals even if they pose a threat to
society. We have taken into account
their concerns. We have placed lan-
guage in the bill that allows the Attor-
ney General to take into consideration
those problems and not release them.

Mr. Speaker, I understand that the
administration still has some reserva-
tions about this, but I would say to the
administration and to my colleagues
who are concerned about that that it
is important here to recognize that
these individuals without this type of
legislation will basically be placed in
the same type of frustrating environ-
ment that we have seen with respect
to the Mariel Cubans, and, more im-
portantly, we will be giving no more
than lipservice to what the ({ifth
amendment says.

Mr, Speaker, the fifth amendment
guarantees due process of law to citi-
zens and noncitizens alike, if they are
here. And for us to simply say they are
not here when we know they are be-
cause we have created a legal fiction is
not only irresponsible, I think it is un-
conscionable.

So, I would urge my colleagues to
vote for this so we do not find our-
selves somewhere down the road, per-
haps next year or two decades from
now, facing a similar disastrous situa-
tion where we cannot say that we
could not anticipate it. Mark my
words, we have anticipated it. This leg-
islation is the remedy in futura.

With those remarks, Mr. Speaker, I
reserve the balance of my time.

Mr. MAZZOLI. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

Mr. SWINDALL. Mr. Speaker, I
yield back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Kentucky [Mr.
Mazzori] that the House suspend the
rules and pass the bill, H.R. 5200.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill
was passed.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr, MAZZOLI. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
bill just passed.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Kentucky?

There was no objection.
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MUNICIPAL BANKRUPTCY LAW
AMENDMENTS OF 1988

Mr. EDWARDS of California. Mr.
Speaker, I move to suspend the rules
and pass the bill (H.R. 5347) to amend
title 11 of the United States Code with
respect to claims payable from special
revenues by municipalities that are
debtors; and for other purposes, as
amended.

The Clerk read the bill as follows:

H.R. 5347

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. DEFINITION OF MUNICIPALITY.

Section 101(31) of title 11, United States
Code, is amended—

(1) in subparagraph (A)—

(A) by inserting “and a municipality”
after “partnership”; and

(dB) in clause (ii) by striking “and” at the
end;

(2) in subparagraph (BX}ii) by adding
“and” at the end; and

(3) by adding at the end the following:

“(C) with reference to a municipality, fi-
nancial condition such that the municipal-
ity is—

“(i) generally not paying its debts as they
become due unless such debts are the sub-
ject of a bona fide dispute; or

“(ii) unable to pay its debts as they
become due;”.

SEC. 2. WHO MAY BE A DEBTOR.

Section 109(c)(3) of title 11, United States
Code, is amended by striking “or unable to
meet such entity’s debts as such debts
mature”.

SEC. 3. APPLICABILITY OF SECTIONS,

Section 901(a) of title 11, United States
Code, is amended by inserting ‘‘1129(a)6),”
after “1129(aX(3),”.

SEC. 4. DEFINITION OF SPECIAL REVENUES.

Section 902 of title 11, United States Code,
is amended—

(1) by redesignating paragraphs (2), (3),
and (4) as paragraphs (3), (4), and (5), re-
spectively; and

(2) by inserting after paragraph (1) the
following:

“(2) ‘special revenues’ means—

“(A) receipts derived from the ownership,
operation, or disposition of projects or sys-
tems of the debtor that are primarily used
or intended to be used primarily to provide
transportation, utility, or other services, in-
cluding the proceeds of borrowings to fi-
nance the projects or systems;

“(B) special excise taxes imposed on par-
ticular activities or transactions;

“(C) incremental tax receipts from the
benefited area in the case of tax-increment
financing;

“(D) other revenues or receipts derived
from particular functions of the debtor,
whether or not the debtor has other func-
tions; or

‘“(E) taxes specifically levied to finance
one or more projects or systems, excluding
receipts from general property, sales, or
income taxes (other than tax-increment fi-
nancing) levied to finance the general pur-
poses of the debtor;”.

SEC. 5. AUTOMATIC STAY.

Section 922 of title 11, United States Code,

is amended by adding at the end the follow-

“Ec) If the debtor provides, under section
362, 364, or 922 of this title, adequate pro-
tection of the interest of the holder of a
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claim secured by a lien on property of the
debtor and if, notwithstanding such protec-
tion such creditor has a claim arising from
the stay of action against such property
under section 362 or 922 of this title or from
the granting of a lien under section 364(d)
of this title, then such claim shall be allow-
able as an administrative expense under sec-
tion 503(b) of this title,

“(d) Notwithstanding section 362 of this
title and subsection (a) of this section, a pe-
tition filed under this chapter does not op-
erate as a stay of application of pledged spe-
cial revenues in a manner consistent with
section 927 of this title to payment of in-
debtedness secured by such revenues.”.

SEC. 6. AVOIDING POWERS.

Section 926 of title 11, United States Code,
is amended—

(1) by inserting *(a)"” before “If”"; and

(2) by adding at the end the following:

“(b) A transfer of property of the debtor
to or for the benefit of any holder of a bond
or note, on account of such bond or note,
gtaly not be avoided under section 547 of this

e.",
SEC. 7. CLAIMS PAYABLE SOLELY FROM SPECIAL
REVENUES.

Chapter 9 of title 11, United States Code,
is amended—

(1) by redesignating section 927 as section
930; and

(2) by inserting after section 926 the fol-
lowing:

“§927. Limitation on recourse

“The holder of a claim payable solely
from special revenues of the debtor under
applicable nonbankruptcy law shall not be
treated as having recourse against the
debtor on account of such claim pursuant to
section 1111(b) of this title.".

SEC. 8. POST PETITION EFFECT OF SECURITY IN-
TEREST.

Title 11 of the United States Code is
amended by inserting after section 927, as
added by section 7, the following:

“§ 928, Post petition effect of security interest

“(a) Notwithstanding section 552(a) of
this title and subject to subsection (b) of
this section, special revenues acquired by
the debtor after the commencement of the
case shall remain subject to any lien result-
ing from any security agreement entered
into by the debtor before the commence-
ment of the case.

“(b) Any such lien on special revenues,
other than municipal betterment assess-
ments, derived from a project or system
shall be subject to the necessary operating
expenses of such project or system, as the
case may be."”.

SEC. 9. MUNICIPAL LEASES.

Title 11 of the United States Code is
amended by inserting after section 928, as
added by section 8, the following:

“§ 929. Municipal leases

“A lease to a municipality shall not be
treated as an executory contract or unex-
pired lease for the purposes of section 365
or 502(bX6) of this title solely by reason of
its being subject to termination in the event
the debtor fails to appropriate rent.”.

SEC. 10. CONFIRMATION.

Section 943(b) of title 11, United States
Code, is amended—

(1) in paragraph (5) by striking “and” at
the end;

(2) by redesignating paragraph (6) as
paragraph (7); and

(3) by inserting after paragraph (5) the
following:
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‘(6) any regulatory or electoral approval
necessary under applicable nonbankruptcy
law in order to carry out any provision of
the plan has been obtained, or such provi-
sion is expressly conditioned on such ap-
proval; and”.

SEC. 11, TECHNICAL AMENDMENT.

The table of sections of chapter 9 of title
11, United States Code, is amended by strik-
ing the item relating to section 927 and in-
serting the following:

“Sec. 927. Limitation on recourse.
“Sec. 928. Post petition effect of security in-

terest.
“Sec. 929, Municipal leases.
“Sec. 930. Dismissal.”.

SEC. 12. EFFECTIVE DATE;
AMENDMENTS.

(a) EFFEcTIVE DATE.—Except as provided
in subsection (b), this Act and the amend-
ments made by this Act shall take effect on
the date of the enactment of this Act.

(b) APPLICATION OF AMENDMENTS.—The
amendments made by this Act shall not
apply with respect to cases commenced
under title 11 of the United States Code
before the date of the enactment of this
Act.

The SPEAKER pro tempore. Is a
second demanded?

Mr. FISH. Mr. Speaker, I demand a
second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from California [Mr. Ep-
waRDs] will be recognized for 20 min-
utes and the gentleman from New
York [Mr. F1isu] will be recognized for
20 minutes.

The Chair recognizes the gentleman
from California [Mr. EDWARDS].

Mr. EDWARDS of California. Mr.
Speaker, I yield myself such time as I
may consume.

Mr. Speaker, H.R. 5347 is legislation
I introduced to amend the bankruptey
laws so they will be in conformance
with principles of municipal finance.
Chapter 9 of the Bankruptcy Code,
the primary portion of the code affect-
ed by this legislation, is a special part
of the bankruptey laws designed to
keep municipalities in existence. A mu-
nicipality can be a city, a town, or
some other public agency. Since many
residents depend upon a municipality
for their protection, their education,
and other necessities of life, a munici-
pality cannot simply be permitted to
“go out of business.”

It was brought to my attention by
members of both the bankruptcy and
the municipal finance communities
that the current state of the chapter 9
bankruptey provisions may make it
hard for some municipalities to obtain
additional financing from lenders. For
instance, great concern was expressed
about the possibility that a lien held
by revenue bondholders could be ex-
tinguished if the municipality filed
bankruptey.

H.R. 5347 eliminates this possibility,
and provides the assurance that the

APPLICATION OF
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chapter 9 bankruptcy laws will treat
lenders in a manner consistent with
applicable principles of municipal fi-
nance. The bill was reported by the
Committee on the Judiciary by unani-
mous voice vote on September 27,
1988. It is supported by bankruptcy
groups, municipal finance experts, the
municipalities themselves, and the
State governments.

The amendment to H.R. 5347 is
merely a technical change to one of
the table of sections in the Bankrupt-
cy Code affected by the legislation.

Mr. Speaker, I urge my colleagues to
pass H.R. 5347, as amended.

0O 1430

Mr. FISH. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I am pleased to speak
in support of H.R. 5347, legislation de-
signed to anticipate serious potential
problems that may result from the ap-
plication to municipal bankruptcy of
certain commercial bankruptcy con-
cepts.

Current bankruptcy law fails to rec-
ognize the unique features of munici-
pal finance. The National Bankruptcy
Conference points out:

Because the worlds of commercial finance
and municipal finance are so diverse, the
simple incorporation by reference of the
1978 commercial finance concepts into the
municipal bankruptcy arena simply did not
work.

Without remedial legislation, dis-
tinctions between revenue bonds and
general obligation bonds may be com-
promised and municipalities may find
themselves unable to market their se-
curities.

If we fail to act, a revenue bondhold-
er may lose the benefit of a lien on
special revenues once a bankruptcy
case commences. Such a potential
result of Bankruptecy Code section
552's incorporation by reference into
the municipal bankruptcy chapter is
fundamentally unfair te the bondhold-
er. The bondholder, after all, general-
ly cannot acquire a security interest in
municipal assets but rather pays for a
pledge of future revenues.

H.R. 5347 rectifies the section 552
problem by providing for the contin-
ued viability of a lien on special reve-
nues resulting from a prebankruptcy
security agreement. In deference to
the overriding importance of facilitat-
ing a project's continued operations,
the legislation subordinates certain
liens to necessary operating expenses.

Current law may be interpreted to
terminate the operation of a bond-
holder’s lien on revenues 90 days
before a bankruptcy filing. This is a
potential consequence of the applica-
tion of Bankruptcy Code, section 547—
the preference section—to municipal
bankruptcy cases.

H.R. 5347 includes explicit language
designed to eliminate the prospect
that payments to a holder of a munici-

October 3, 1988

pal bond or note—during the 90-day
period—will constitute an avoidable
preference with the potential for re-
covery by the debtor. By protecting
these payments, this legislation recog-
nizes the legitimate interests of hold-
ers of municipal securities and re-
moves a possible impediment to the
marketability of bonds and notes.

H.R. 5347 also is needed to prevent a
holder of a revenue bond from acquir-
ing rights to the general tax revenues
of a municipality in a bankruptecy case.
Such a conversion of revenue bonds
into general obligation bonds may
result from an application of Bank-
ruptey Code section 1111(b).

The necessary legislative response,
incorporated in H.R. 5347, is language
specifying that a revenue bondholder
“shall not be treated as having re-
course against the debtor.” The result
is that a municipality’s taxpayers will
be protected from an inappropriate
burden and State law limitations on
general obligation bonds will be re-
spected.

This legislation enjoys overwhelm-
ing support. The Subcommittee on
Monopolies and Commercial law re-
ceived favorable testimony presented
on behalf of the National League of
Cities, the National Bankruptcy Con-
ference, and the National Association
of Bond Lawyers. Other organizations
endorsing municipal bankruptcy
reform include the National Gover-
n2rs’ Association, the U.S. Conference
of Mayors, the National Conference of
State Legislatures, and the National
Association of Counties.

This bill is needed to safeguard the
legitimate expectations of bondholders
and preserve the access of municipali-
ties to necessary financing. I urge my
colleagues to join me in supporting
H.R. 5347.

Mr. Speaker, I compliment my
friend, the gentleman from California
[Mr. Epwarps], for bringing this bill
before us, and I urge my colleagues to
join me in supporting this measure.

Mr. FISH. Mr. Speaker, I yield such
time as he may consume to the gentle-
man from California [Mr. MooRHEAD].

Mr. MOORHEAD. Mr. Speaker, this
legislation makes important Bankrupt-
cy Code changes in recognition of the
fac., that some bankruptcy principles
may be appropriate for commercial fi-
nancial arrangements but do not make
sense in the very different context of
municipal financing. The other body
has passed a similar bill.

H.R. 5347 is needed to protect the
access of municipalities to financing—
financing that is essential to a range
of public services and projects. The
record of our hearing in the Subcom-
mittee on Monopolies and Commercial
Law is very instructive.

Iola Williams, a council member and
vice mayor from San Jose, CA, ex-
plains the urgency of the problem:



October 3, 1988

[A] single adjudication of a municipal
bankruptcy under existing law could have
serious impacts on the entire municipal
bond market. Because the prospect of bank-
ruptey under existing laws adds so much ad-
ditional risk to both general obligation and
revenue bonds, it imposes an unnecessary
risk premium on our cost of issuing bonds.
It means that smaller municipalities or
agencies deemed to have greater fiscal prob-
lems may well have lost access to the
market entirely—impeding their ability to
provide schools, streets, jails, and other
public facilities.

Chicago attorney James Spiotto, an-
other subcommittee witness, con-
cludes:

It is clear that in practice [Bankruptcy
Code Sections] 547, 552(a) and 1111(b) * * *,
if strictly applied, could seriously impair not
only the ability of the municipality in a
chapter 9 [municipal bankruptey] proceed-
ing to obtain continued financing, but also
the ability of other municipalities to obtain
needed municipal financing.

A report of the National Bankruptcy
Conference warns us:

Chapter 9 as currently written could
easily be read to terminate a lien on reve-
nues upon the filing of a municipal bank-
ruptey by the bond issuer and could also be
read to convert bonds payable solely from
specific revenues into general obligations of
the debtor municipality. These results are
wholly inconsistent with municipal finance
principles and many State and local consti-
tutional and statutory provisions authoriz-
ing the issuance of bonds.

There is a wide consensus on the
need for congressional action. Munici-
pal bankruptcy legislation is endorsed
enthusiastically by a number of orga-
nizations. It treats both municipalities
and bondholders fairly.

Mr. Speaker, I want to congratulate
the gentleman from Califorinia [Mr.
Epwarps] and the gentleman from
New York [Mr. FisH] for their work
on this legislation.

Mr. Speaker, I am pleased to cospon-
sor this bill, and I plan to vote for its

passage.

Mr. RODINO. Mr. Speaker, H.R. 5347 is leg-
islation to amend the municipal bankruptcy
laws. The legislation was ordered favorably re-
ported to the House by the Committee on the
Judiciary by unanimous voice vote on Septem-
ber 27, 1988.

A municipal bankruptcy is the bankruptcy of
a city, town, or other public agency or instru-
mentality. A municipality is different from other
debtors who file bankruptcy, because unlike
other debtors, a municipality cannot simply go
out of business. It must continue to provide its
residents with essential services such as
sewage and garbage removal, police and fire
protection, and schools. Chapter 9 of the
Bankruptcy Code is designed to keep munici-
palities in existence, therefore. It adjusts the
debts of r bankrupt municipality.

H.R. 5347, introduced by Mr. EDWARDs of
California, is a response to concern voiced by
some that several of the general provisions of
the Bankruptcy Code may jeopardize the abili-
ty of financially troubled debtors to obtain
future financing. The Subcommittee on Mo-
nopolies and Commercial Law held a hearing
on H.R. 3845, the predecessor to H.R. 5347,
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on September 8, 1988, at which time repre-
sentatives on behalf of cities and other mu-
nicipalities, municipal finance groups, and
bankruptcy experts uniformly supported the
bill.

H.R. 5347 is legislation that will benefit mu-
nicipalities having financial difficulties. | com-
mend Mr. EbDwaRDs for his work on this
measure, and | urge my colleagues to support

it.

Mr. FISH. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

Mr. EDWARDS of California. Mr.
Speaker, I have no further requests
for time, and I yield back the balance
of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from California [Mr.
Epwarbps] that the House suspend the
rules and pass the bill, H.R. 5347, as
amended.

The question was taken.

Mr. FRENZEL. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’'s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. EDWARDS OF California. Mr.
Speaker, I ask unanimous consent that
all Members may have 5 legislative
days in which to revise and extend
their remarks on H.R. 5347, the bill
just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.

AMENDING THE BANKRUPTCY
LAWS WITH RESPECT TO THE
REJECTION OF INTELLECTUAL
PROPERTY LICENSES

Mr. EDWARDS of California. Mr.
Speaker, I move to suspend the rules
and pass the bill (H.R. 5348) to amend
title 11 of the United States Code with
respect to the rejection of executory
contracts licensing rights to intellectu-
al property.

The Clerk read as follows:

H.R. 5348

Be it enacted by the Senate and House of
Representatives of the Unilted States of
America in Congress assembled,

SECTION 1. AMENDMENTS TO TITLE 11 OF THE
UNITED STATES CODE

(a) DerFinITIONS.—Section 101 of title 11,
United States Code, is amended—

(1) by redesignating paragraphs (34)
through (51) as paragraphs (36) through
(53), respectively,

(2) by inserting after paragraph (33) the
following:

“(35) ‘mask work' has the meaning given it
in section 901(a)2) of title 17;”,

(3) by redesignating paragraphs (32) and
(33) as paragraphs (33) and (34), respective-
ly, and
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(4) by inserting after paragraph (31) the
following:

“(32) ‘intellectual property’ means—

“(A) trade secret;

“(B) invention, process, design, or plant
protected under title 35;

“(C) patent application;

‘(D) plant variety;

“(E) work of authorship protected under
title 17; or

“(F) mask work protected under chapter 9
of title 17,
to the extent protected by applicable non-
bankruptcy law;”.

(b) EXECUTORY CONTRACTS LICENSING
RIGHTS TO INTELLECTUAL PROPERTY.—Section
365 of title 11, United States Code, is
gended by adding at the end the follow-

“(n)(1) If the trustee rejects an executory
contract under which the debtor is a licen-
sor of a right to intellectual property, the 1i-
censee under such contract may elect—

“(A) to treat such contract as terminated
by such rejection if such rejection by the
trustee amounts to such a breach as would
entitle the licensee to treat such contract as
terminated by virtue of its own terms, appli-
cable nonbankruptcy law, or an agreement
made by the licensee with another entity; or

“(B) to retain its rights (including a right
to enforce any exclusivity provision of such
contract, but excluding any other right
under applicable nonbankruptey law to spe-
cific performance of such contract) under
such contract, and any agreement supple-
mentary to such contract, to such intellectu-
al property (including any embodiment of
such intellectual property to the extent pro-
tected by applicable nonbankruptcy law), as
such rights existed immediately before the
case commenced, for—

*(1) the duration of such contract; and

“(ii) anv period for which such contract
may be extended by the licensee as of right
under applicable nonbankruptcy law.

“(2) If the licensee elects to retain its
rights, as described in paragraph (1)XB) of
this subsection, under such contract—

“(A) the trustee shall allow the licensee to
exercise such rights:

“(B) the licensee shall make all royalty
payments due under such contract for the
duration of such contract and for any
period described in paragraph (1XB) of this
subsection for which the licensee extends
such contract; and

“(C) the licensee shall be deemed to
waive—

“(i) any right of setoff it may have with
respect to such contract under this title or
applicable nonbankruptey law; and

“(ii) any claim allowable under section
503(b) of this title arising from the perform-
ance of such contract.

“(3) If the licensee elects to retain its
rights, as described in paragraph (1X(B) of
this subsection, then on the written request
of the licensee the trustee shall—

“(A) to the extent provided in such con-
tract, or any agreement supplementary to
such contract, provide to the licensee any
intellectual property (including such embod-
iment) held by the trustee; and

“(B) not interfere with the rights of the li-
censee as provided in such contract, or any
agreement supplementary to such contract,
to such intellectual property (including
such embodiment), including any right to
obtain such intellectual property (or such
embodiment for another entity.
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“(4) Unless and until the trustee rejects
such contract, on the written request of the
licensee the trustee shall—

“(A) to the extent provided in such con-
tract or any agreement supplementary to
such contract—

“(i) perform such contract; or

“(ii) provide to the licensee such intellec-
tual property (including any embodiment of
such intellectual property to the extent pro-
tected by applicable nonbankruptcy law)
held by the trustee; and

“(B) not interfere with the rights of the li-
censee as provided in such contract, or any
agreement supplementary to such contract,
to such intellectual property (including
such embodiment), including any right to
obtain such intellectual property (or such
embodiment) from another entity."”.

SEC. 2. EFFECTIVE DATE; APPLICATION OF AMEND-
MENTS.

(a) EFFecTIVE DATE.—Except as provided
in subsection (b), this Act and the amend-
ments made by this Act shall take effect on
the date of the enactment of this Act.

(b) APPLICATION OF AMENDMENTS.—The
amendments made by this Act shall not
apply with respect to any case commenced
under title 11 of the United States Code
before the date of the enactment of this
Act.

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from California [Mr.
Epwarps] will be recognized for 20
minutes and the gentleman from New
York [Mr. FisH] will be recognized for
20 minutes.

The Chair recognizes the gentleman
from California [Mr. EDWARDS].

Mr. EDWARDS of California. Mr.
Speaker, I yield myself such time as I
may consume.

Mr. Speaker, H.R. 5348 is legislation
introduced by me and the gentleman
from California [Mr. MoORHEAD] relat-
ing to the treatment of intellectual
property licenses by the bankruptcy
laws. It was favorably reported to the
House by the Committee on the Judi-
ciary by unanimous voice vote on Sep-
tember 27, 1988.

Interest in this issue was in large
measure sparked by the decision in the
Lubrizol case,! in which the U.S. Court
of Appeals for the Fourth Circuit
upheld the bankrupt debtor’s rejection
of an executory license agreement in-
volving intellectual property, termi-
nating the licensee’s use of the tech-
nology, without regard to the effect
that rejection would have on the li-
censee or the estate.

At the June 3, 1988, hearing held by
the Subcommittee on Monopolies and
Commercial Law on this issue, it was
made clear by industries that rely
heavily on licensing arrangements—
particularly high technology compa-
nies whose products are vital to our
economy—that the Lubrizol case may
have a chilling effect on transactions
involving the licensing of intellectual

! Lubrizol Enterprises, Inc. v. Richmond Metal
Finishers, Inc., 756 F.2d 1043 (4th Cir. 1985), cert
denied, 106 S. Ct. 1285 (1986).
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property, and, correspondingly, on the
development of new technology. H.R.
5348, which applies only to executory
contracts under which the debtor is a
licensor of a right to intellectual prop-
erty, eliminates this possibility.

If an executory contract under
which the debtor is a licensor of a
right to intellectual property is reject-
ed, the bill permits a licensee to con-
tinue to use the licensed technology.
However, the debtor is relieved from
the burdens of performing this con-
tract, other than having to comply
with any exclusivity provision as
might be included in the contract.

On behalf of Chairman RopiNo and
the Judiciary Committee, I can state
that although the committee is always
very reluctant to create any exception
to the general treatment of executory
contracts by section 365 of the bank-
ruptey laws, the committee believes
the importance of licensing transac-
tions and the development of new
technology to our economy justifies
granting the exception in H.R. 5348
now.

Mr. Speaker, I urge my colleagues to
support this legislation.

Mr. FISH. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, H.R. 5348 is important
legislation designed to protect intellec-
tual property licenses in bankruptcy
cases. The bill is needed to safeguard
the licensing process itself, a process
that is essential to the development of
new technologies and to the promo-
tion of U.S. competitiveness in inter-
national markets. Congressional testi-
mony on behalf of Intellectual Proper-
ty Owners, Inc. emphasizes that
“[1licensing is important to every type
of industry which relies on intellectual
property, including chemicals, comput-
ers and software, electronics, enter-
tainment, pharmaceuticals, and many
others.”

Licensing may be advantageous for a
number of reasons:

First, licensing encourages inventors
to devote enormous time and effort to
creative endeavors—allowing them to
share in the profits.

Second, licensing permits companies
to utilize new ideas without the enor-
mous expense associated with outright
purchases.

Third, licensing facilitates the appli-
cation of inventions to a range of
products that may be manufactured
by a number of different companies.

Under current law, a licensee may
lose the use of intellectual property as
a result of rejection of the licensing
contract in bankruptey. Concern about
the severe consequences of rejection
may discourage reliance on licensing
arrangements—which can have very
serious economie repercussions.

Bankruptey Code section 365 gener-
ally permits assumption or rejection of
executory contracts subject to approv-
al of the bankruptey court. The Court
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of Appeals for the Fourth Circuit, in
Lubrizol Enterprises v. Richmond
Metal Finishers, 756 F.2d 1043 (4th
Cir. 1985), concluded that a specific li-
censing agreement was executory by
applying Professor Vern Country-
man’s test of whether the “obligations
of both the bankrupt and the other
party to the contract are so far unper-
formed that the failure of either to
complete the performance would con-
stitute a material breach excusing the
performance of the others.” Id. at
1045.

A debtor-licensor can reject an exec-
utory licensing contract. The business
judgment standard for judicial approv-
al or rejection, articulated by the Lu-
brizol court, accords great deference to
the licensor’'s decision. The opinion
states: “the issued * * * presented for
* * * judicial determination by the
bankruptcy court is whether the deci-
sion of the debtor that rejection will
be advantageous is so manifestly un-
reasonable that it could not be based
on sound business judgment, but only
on bad faith or whim or caprice.” Id.
at 1047. Rejection, under the Lubrizol
decision, terminates the Ilicensee’s
right to use the licensed property and
relegates the licensee to a claim for
damages.

The unfortunate consequences of
the Lubrizol decision justify a congres-
sional response. New York lawyer
George Hahn, in a statement present-
ed to the Subcommittee on Monopo-
lies and Commercial Law on behalf of
the National Bankruptcy Conference,
refers to Lubrizol as creating “a gener-
al chilling effect upon the system of li-
censing rights in intellectual proper-
tuy.”

The termination of a licensee’s right
to use intellectual property may de-
stroy the licensee’s business. The intel-
lectual property may be unique—ne-
gating the possibility of obtaining an
adequate replacement. . Intellectual
property licensees have special needs
that our bankruptecy law must not
ignore.

The licensee’s right to use intellectu-
al property merits legal protection. It
is unfair to strip licensees of rights to
use that already have been conveyed
to them. Debtor-licensors can be re-
lieved of such future affirmative obli-
gations as servicing the contract or
providing training—obligations that
may impede reorganization—without
disregarding the legitimate interests of
licensees in having continued access to
intellectual property.

What legislative options are avail-
able for correcting the deficiencies of
current law?

A comprehensive redrafting of Bank-
ruptey Code section 365—which covers
rejection of a wide range of contracts
and contains a number of exceptions—
may be an appropriate long-range
goal. This cannot, however, be accom-
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plished quickly. The impact of current
law on intellectual property requires
expeditious action.

Legislation articulating a more bal-
anced standard for court review of
contract rejections—in place of the
business judgment test of the Lubrizol
case—is another possibility. The Judi-
ciary Committee, however, has not
had an opportunity to consider the ad-
vantages and disadvantages of various
standards or the implications of par-
ticular formulations for the many dif-
ferent kinds of contracts. In addition,
the desirability of replacing the busi-
ness judgment test by legislation
rather than awaiting judicial develop-
ments—which may offer greater flexi-
bility—is subject to question. Legisla-
tion replacing the standard for ap-
proving rejections, in any event, does
not address—and, therefore, cannot
ameliorate—the potentially disastrous
consequences of rejection.

H.R. 5348 incorporates language spe-
cifically focusing on a rejection’s con-
sequences. The bill is tailored to safe-
guard a licensee’s right to use intellec-
tual property. The licensee, in return,
must pay for that use-waiving setoffs
and claims for administrative expenses
that can interfere with the cash flow
needed for reorganization. The licen-
sor is relieved of requirements to per-
form future services—requirements
that may prove inconsistent with ef-
fectuating the goal of reorganization.

Mr. Speaker, H.R. 5348 fairly recon-
ciles the interests of the participants
in licensing arrangements. I urge my
colleagues to support it.

0O 1445

Again, I congratulate my friend and
colleague, the gentleman from Califor-
nia [Mr. Epwarpsl, for bringing this
measure before us.

Mr. EDWARDS of California. Mr.
Speaker, I have no further requests
for time, and I yield back the balance
of my time.

Mr. FISH. Mr. Speaker, I yield such
time as he may consume to the gentle-
man from California [Mr. MOORHEAD].

Mr. MOORHEAD. Mr. Speaker, I
welcome the opportunity to speak in
support of H.R. 5348.

Our bankrupcty law, as interpreted
in Lubrizol Enterprises versus Rich-
mond Metal Finishers, discourages in-
tellectual property licensing. This can
have unfortunate consequences for
the development of American technol-
ogy—consequences that our Nation
cannot afford. Testimony by James
Burger of Apple Computer, Inc. de-
scribes licensing as “key to the way
our [information technology] industry
functions.”

Remedial legislation is needed to
remove the cloud that now hangs over
the licensing process. George Hahn, a
bankruptey lawyer appearing on
behalf of the National Bankruptcy
Conference before the Subcommittee
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on Monopolies and Commercial Law,
explains that ‘“the Lubrizol court
wrongly permitted rejection to strip
Lubrizol of rights to the use of tech-
nology which the debtor, prior to
bankruptcy, had conveyed to it.”

The bill we are considering today
will protect a licensee’s use of intellec-
tual property in bankruptcy cases—
and at the same time recognize the
needs of a debtor-licensor for contin-
ued payments. The Senate recently
passed similar legislation.

I am delighted to be a cosponsor of
H.R. 5348. The bill is meritorious and
should be enacted into law.

Mr. FISH. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore (Mr.
BENNETT). The question is on the
motion offered by the gentleman from
California [Mr. Epwarps] that the
House suspend the rules and pass the
bill, H.R. 5348.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair's prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. EDWARDS of California. Mr.
Speaker, I ask unanimous consent that
all Members may have 5 legislative
days in which to revise and extend
their remarks on H.R. 5348, the bill
just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.

BICENTENNIAL OF THE UNITED
STATES CONGRESS COMMEMO-
RATIVE COIN ACT

Mr. ANNUNZIO. Mr. Speaker, I
move to suspend the rules and pass
the bill (H.R. 5280) to require the Sec-
retary of the Treasury to mint coins in
commemoration of the Bicentennial of
the United States Congress, as amend-
ed.

The clerk read as follows:

H.R. 5280

Be it enacted by the Senate and House of
Representatives of the Unilted States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Bicenten-
nial of the United States Congress Com-
memorative Coin Act”.

SEC. 2. SPECIFICATIONS OF COINS.

(a) F1ive DoLLAR GoLD COINS.—

(1) Issuance.—The Secretary of the Treas-
ury (hereinafter in this Act referred to as
the “Secretary”) shall mint and issue not
more than 1,000,000 five dollar coins each of
which shall—

(A) weigh 8.359 grams;
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(B) have a diameter of .850 inches; and

(C) be composed of 90 percent gold and 10
percent alloy.

(2) DesieN.—The design of the five dollar
coins shall, in accordance with section 4, be
emblematic of the Bicentennial of the
United States Congress. Each five dollar
coin shall bear a designation of the value of
the coin, an inscription of the year “1989",
and inscriptions of the words “Liberty”, “In
God We Trust”, “United States of Amer-
ica”, and “E Pluribus Unum”’.

(b) ONE DOLLAR SILVER COINS.—

(1) IssvaNCE.—The Secretary shall mint
and issue not more than 3,000,000 one dollar
coins each of which shall—

(A) weigh 26.73 grams,

(B) have a diameter of 1.500 inches; and

(C) be composed of 90 percent silver and
10 percent copper.

(2) DesieN.—The design of the one dollar
coins shall, in accordance with section 4, be
emblematic of the Bicentennial of the
United States Congress. Each one dollar
coin shall bear a designation of the value of
the coin, an inscription of the year “1989",
and inscriptions of the words “Liberty”, “In
God We Trust”, “United States of Amer-
ica”, and “E Pluribus Unum”.

(¢) HaLr DoLLAR CLAD COINS.—

(1) Issvance.—The Secretary shall issue
not more than 4,000,000 half dollar coins
each of which shall—

(A) weigh 11.34 grams;

(B) have a diameter of 1.205 inches; and

(C) be minted to the specifications for
half dollar coins contained in section
5112(b) of title 31, United States Code.

(2) DesiGN.—The design of the half dollar
coins shall, in accordance with section 4, be
emblematic of the Bicentennial of the
United States Congress. On each half dollar
coin shall be a designation of the value of
the coin, an inscription of the year “1989",
and inscriptions of the words “Liberty”, “In
God We Trust”, “United States of Amer-
ica”, and “E Pluribus Unum”,

(d) LeGaL TeENDER.—The coins minted
under this Act shall be legal tender as pro-
vided in section 5103 of title 31, United
States Code.

(e) Numismaric ItTems.—For purposes of
section 5132(a)(1) of title 31, United States
Code, all coins minted under this Act shall
be considered to be numismatic items.

SEC. 3. SOURCES OF BULLION.

(a) Gorp.—The Secretary shall obtain gold
for minting coins under this Act pursuant to
the authority of the Secretary under exist-
ing law.

(b) SiLvErR.—The Secretary shall obtain
silver for minting coins under this Act only
from stockpiles established under the Stra-
tegic and Critical Minerals Stock Piling Act
(50 U.S.C. 98 et seq.).

SEC. 4. DESIGN OF COINS.

Notwithstanding any other provision of
law, the design for each coin authorized by
this Act shall be selected by the Secretary
after consultation with the Speaker of the
House of Representatives and the President
pro tempore of the Senate.

SEC. 5. ISSUANCE OF COINS.

(a) F1iveé DoLLArR Coins.—The five dollar
coins minted under this Act may be issued
in uncirculated and proof qualities and shall
be struck at the United States Mint at West
Point, New York.

(b) ONE DOLLAR AND HALF DoLLAR COINS.—
The one dollar and half dollar coins minted
under this Act may be issued in uncirculated
and proof qualities, except that not more
than one facility of the United States Mint
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may be used to strike any particular combi-
nation of denomination and quality.

(c) COMMENCEMENT OF IssuaNCE.—The Sec-
retary may issue the coins minted under
this Act beginning January 1, 1989.

(d) TERMINATION OF AUTHORITY.—Coins
may not be minted under this Act after
June 30, 1990.

SEC. 6. SALE OF COINS.

(a) IN GENERAL—Notwithstanding any
other provision of law, the Secretary shall
sell the coins minted under this Act at a
price equal to the face value, plus the cost
of designing and issuing the coins (including
labor, materials, dies, use of machinery, and
overhead expenses).

(b) BurLk SaiLes.—The Secretary shall
make any bulk sales of the coins minted
under this Act at a reasonable discount to
reflect the lower costs of such sales.

(¢c) PREPAID OrpERs.—The Secretary shall
accept prepaid orders for the coins minted
under this Act prior to the issuance of such
coins. Sale prices with respect to such pre-
paid orders shall be at a reasonable dis-
count.

(d) SurcHARGES.—All sales of coins minted
under this Act shall include a surcharge of
$35 per coin for the five dollar coins, $7 per
coin for the one dollar coins, and $1 per coin
for the half dollar coins.

SEC. 7. FINANCIAL ASSURANCES.

(a) No Ner CosT TO THE GOVERNMENT.—
The Secretary shall take such actions as
may be necessary to ensure that minting
and issuing coins under this Act will not
result in any net cost to the United States
Government.

(b) PayMENT FOR CoINs.—A coin shall not
be issued under this Act unless the Secre-
tary has received—

(1) full payment for the coin;

(2) security satisfactory to the Secretary
to indemnify the United States for full pay-
ment; or

(3) a guarantee of full payment satisfac-
tory to the Secretary from a depository in-
stitution whose deposits are insured by the
Federal Deposit Insurance Corporation, the
Federal Savings and Loan Insurance Corpo-
ration, or the National Credit Union Admin-
istration Board.

SEC. 8. USE OF SURCHARGES.

An amount equal to the amount of all sur-
charges that are received by the Secretary
from the sale of coins minted under this Act
shall be deposited in the general fund of the
Treasury and shall be used for the sole pur-
pose of reducing the national debt.

SEC. 9. GENERAL WAIVER OF PROCUREMENT REG-
ULATIONS.

(a) IN GENERAL.—Except as provided in
subsection (b), no provision of law governing
procurement or public contracts shall be ap-
plicable to the procurement of goods and
services necessary for carrying out the pro-
visions of this Act.

(b) EqQuaL EMPLOYMENT OPPORTUNITY.—
Subsection (a) shall not relieve any person
entering into a contract under the authority
of this Act from complying with any law re-
lating to equal employment opportunity.

The SPEAKER pro tempore. Is a
second demanded?

Mr. HILER. Mr. Speaker, I demand
a second.

The SPEAKER pro tempore. With-
out objection a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Illinois [Mr. ANNUN-
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z10] will be recognized for 20 minutes
and the gentleman from Indiana [Mr.
HiiLer] will be recognized for 20 min-
utes.

The Chairman recognizes the gentle-
man from Illinois [Mr., ANNUNZIO].

Mr. ANNUNZIO. Mr. Speaker, I
vield myself such time as I may con-
sume.

Mr. Speaker, H.R. 5280, the Bicen-
tennial of the Congress Commemora-
tive Coin Act is virtually identical to
H.R. 3251, which passed both Houses
and was signed by the President earli-
er this year. Unfortunately, for parli-
mentary reasons unrelated to the
merits of the legislation it contained a
one day sunset provision, necessitating
that we reenact this legislation.

The gentleman from Florida [Mr.
FasceLr] is to be congratulated for
sponsoring this legislation. He was the
author of H.R. 3251 and has been an
eloquent proponent of this most
worthy coin program. I was proud to
be a cosponsor of H.R. 3251, and I am
proud to be a cosponsor of H.R. 5280.

H.R. 5280 authorizes the minting of
gold, silver, and copper-nickel coins in
1989 in commemoration of the Bicen-
tennial of the Congress. The First
Congress met on March 4, 1789. On
that day the Constitution went into
effect, and our Nation began its glori-
ous history as the world’s greatest de-
mocracy. If the Constitutional Con-
vention was composed of the archi-
tects of our Nation, the Members of
the First Congress were the builders
who erected the structure of our Gov-
ernment.

Under the legislation, the Mint is au-
thorized to strike up to 1 million gold
coins, 3 million silver dollars and 4 mil-
lion copper-nickel half dollars. The
coins will commemorate the work of
the First Congress, which created the
offices of the executive and judicial
branches, and met the people’s desire
for a Bill of Rights. The coins will be
sold to the public by the mint, both
singly and in bulk. Advance purchas-
ers will be eligible for a discount, as
will bulk purchasers. The coins will
also be available to the public through
financial institutions, coin dealers, and
retailers.

This legislation will also help raise
funds to reduce the deficit. I can think
of no finer use for the funds raised by
the sale of Congress coins than the re-
duction of the Feederal deficit.

Mr. Speaker, this legislation is most
worthy of support by this House, and I
urge the passage of the bill.

Mr. Speaker, I reserve the balance of
my time.

Mr. HILER. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, first I want to thank
my chairman, the gentleman from Illi-
nois [Mr. Axnunziol, for those very
kind comments and want to applaud
him for his efforts on getting this bill
before the Congress in the waning
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days so that this coin bill can move
forward.

Mr. Speaker, the bill before us, H.R.
5280, is similar to H.R. 3251 as passed
by this House on September 29, 1987.
H.R. 3251 was used by the Senate as a
procedural mechanism to pass impor-
tant savings and loan legislation, and
the coinage provisions that were part
of that bill sunset in a single day. The
coinage provisions of H.R. 5280 are, as
amended identical to those of H.R.
3251 which I wholeheartedly endorsed.

This bill provides for the U.S. Mint
to strike three types of coins to com-
memorate the 200th anniversary of
the Congress celebrated in 1989. The
Mint may strike up to 1 million five
dollar gold coins, 3 million one dollar
silver coins, and 4 million half dollar
clad coins, A surcharge will exist of
$35 per five dollar coin, $7 per one
dollar coin and $1 per half dollar coin.
The minting of these coins will be
done at no cost to the U.S. Govern-
ment.

In 1976, the Congress commemorat-
ed the Bicentennial of the Declaration
of Independence by the use of a spe-
cial design on the obverse of all quar-
ters that year. Last year we commemo-
rated the Bicentennial of the Consti-
tution by having the Mint strike a spe-
cial issue of gold and silver coins. The
Bicentennial of the Congress repre-
sents the next major event in the 5-
year long celebration of our Constitu-
tion. It is appropriate to recognize the
200th anniversary of this important
institution through the issuance of
commemorative coins. The U.S. Con-
gress represents the cornerstone of
our democracy. It is the forum where
the representatives of the American
people meet to decide the major issues
of the day. This coin legislation would
give the American people a way by
which they can join in celebrating the
history of their institution. The coin is
designed to be as affordable as possi-
ble so that everyone of this great
country can join in the celebration.

Mr. Speaker, I might say to my col-
leagues who are listening, in this bill,
H.R. 5280, as now amended, it is differ-
ent than the original H.R. 5280 that
was going to be debated on the floor
this day.

The money that will be the sur-
charges that will be earned by the sell-
ing of the commemorative coins will
go to retire the national debt and will
not go to the U.S. Capitol Preservation
Committee, which there was some con-
troversy about. The administration
had originally expressed its concerns
about H.R. 5280, with the money going
to the Capitol Preservation Commis-
sion, and it indicated it would have
vetoed that bill, but with the amend-
ment that has now been put in place, I
am certain that the administration
will have no problem with strictly the
commemorative coin part of this bill,
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and it is with great pleasure that I en-
dorse this excellent coinage package
that the chairman, the gentleman
from Illinois [Mr. AnNuUnzIO], and the
gentleman from Florida [Mr. FASCELL]
have put together.

I encourage the Members to join me
in passing H.R. 5280.

Mr. Speaker, I yield 1 minute to the
gentleman from Minnesota [Mr. FREN-
ZEL].

Mr. FRENZEL. Mr. Speaker, I rise
to reemphasize a point made by the
distinguished gentleman from Indiana,
and that is that although the adminis-
tration in its statement of policy dated
September 29 indicated that it op-
posed this bill, it did so in the other
form. In the form that this bill is now
before the House, I am very confident,
as is the gentleman from Indiana, that
there will be no objection to it, and I
recommend that this bill be passed.

It was the original bill that the dis-
tinguished subcommittee chairman
brought to us some months ago. What-
ever profits are made from the sale of
these medals will go directly to the
Treasury and will, therefore, be a sub-
traction from the national debt.

Mr. Speaker, I endorse that kind of
policy.

Mr. HILER. Mr. Speaker, I yield
such time as he may consume to the
gentleman from New York [Mr.
GILMAN].

Mr. GILMAN. Mr. Speaker, I thank
the gentleman for yielding time to me.

Mr. Speaker, I rise in strong support
of H.R. 5280, to require the Secretary
of the Treasury to mint coins in com-
memoration of the Bicentennial of the
United States Congress and I com-
mend the distinguished chairman of
the House Administration Committee
the gentleman from Illinois [Mr. AN-
wunziol for bringing this measure to
the floor at this time.

The minting of new coins is an ap-
propriate way in which to celebrate
the bicentennial of the Congress. This
legislation would provide for the mint-
ing of $5 gold coins, $1 silver coins and
half-dollar clad coins. The designs
would all be emblematic of the Bicen-
tennial of the United States Congress.

It should be pointed out that all
coins minted under this act shall be
considered numismatic items and as
such will not result in any cost to the
U.S. Government.

I am especially pleased that this leg-
islation provides for the $5 gold coins
to be struck at the U.S. Mint at West
Point, NY. This outstanding minting
facility has just completed minting the
commemorative Olympic coins and
stands ready to honor the U.S. Con-
gress as directed by this act.

Accordingly Mr. Speaker, I urge my
colleagues to support H.R. 5280, au-
thorizing coins commemorating the
Congress.

Mr. ANNUNZIO. Mr. Speaker, I
yield such time as he may consume to
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the author of this legislation, the gen-
tleman from Florida [Mr, FascELL].

Mr. FASCELL. Mr, Speaker, I thank
the gentleman for yielding time to me.

Mr. Speaker, I rise in strong support
of this bill, and I rise to pay my appre-
ciation for the determination and the
skill of the members of this subcom-
mittee as well as the staff. I do not be-
lieve I have ever seen a bill, Mr. Speak-
er, that would rival the Perils of Pau-
line in this Congress, and I cannot do
anything except express a deep sense
of thanks to all of the Members for
being so determined to get a very good
bill passed.

Mr. Speaker, | rise in support of H.R. 5280,
which | introduced along with our distin-
guished colleague and chairman of the Con-
sumer Affairs and Coinage Subcommittes, Mr.
ANNUNZIO. | would like to thank and commend
Chairman ANNUNZIO for his leadership in this
effort, and | would also like to recognize his
staff for all their hard work on this legislation.
As a sponsor of this bill, | fully appreciate the
historic and artistic value of commemorative
coins, as well as the satisfaction and knowl-
edge which comes from their collection.

The U.S. Mint maintains that one way of
reading American history is to study the faces
of our country's coins and medals. | agree
with this assertion and, as an intermittent and
modest collector myself, | realize the educa-
tional impact which coin collecting can have,
particularly on a youngster. | am still intrigued
by a depiction of a great historic figure or
event on the face of an American commemo-
rative coin.

Mr. Speaker, in the past, the Congress has
authorized commemorative gold and silver
coins in celebration of such important events
as the anniversaries of the signing of the U.S.
Constitution and the Statue of Liberty, as well
as the American Eagle coin. In this, the 100th
Congress, and in celebration of the upcoming
bicentennial of the first session of the newly
created Congress in 1989, | strongly believe
that this would be a particularly appropriate
time to demonstrate the significance of the
role which has been played by the Congress
in America's history and of its continuing im-
portance. | urge your support for this measure.

Mr. ANNUNZIO. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of my time.

Mr. HILER. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time.

The SPEAKER pro tempore. The
guestion is on the motion offered by
the gentleman from Illinois [Mr. AN-
nuNzio] that the House suspend the
rules and pass the bill, HR. 5280, as
amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.
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GENERAL LEAVE

Mr. ANNUNZIO. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 5280, the bill just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Illinois?

There was no objection.

0O 1500

AUTHORIZING USE OF ROTUNDA
OF CAPITOL IN HONOR OF
JOHN F. KENNEDY

Ms. OAKAR. Mr. Speaker, I move to
suspend the rules and concur in the
Senate concurrent resolution (S. Con.
Res. 137) to provide the use of the ro-
tunda of the Capitol in honor of John
F. Kennedy.

The Clerk read as follows:

S. Con, REs, 137

Resolved by the Senate (the House of Rep-
resentatives concurring), That permission is
conferred on the National Council of Re-
turned Peace Corps Volunteers to use the
Rotunda of the Capitol, from 12:00 noon,
November 21, 1988, until 12:00 noon, Novem-
ber 22, 1988, for a vigil of readings from per-
sonal Peace Corps journals by Returned
Peace Corps Volunteers in honor of John F.
Kennedy, the founder of the Peace Corps,
on the 25th anniversary of his death.

The SPEAKER pro tempore (Mr.
BENNETT). Pursuant to the rule, a
second is not required on this motion.

The gentlewoman from Ohio [Ms.
Oagar] will be recognized for 20 min-
utes and the gentleman from Minneso-
ta [Mr. FrenNzeL] will be recognized for
20 minutes.

The Chair recognizes the gentle-
woman from Ohio [Ms. OAKAR].

Ms. OAKAR. Mr. Speaker, 1 yield
myself such time as I may consume.

Mr. Speaker, Senate Concurrent
Resolution 137 was introduced in
order to provide for the use of the ro-
tunda of the Capitol in honor of John
F. Kennedy, the founder of the Peace
Corps, on the 25th anniversary of his
death on behalf of the National Coun-
cil of Returned Peace Corps volun-
teers.

The use of the rotunda will provide
for a vigil of readings from personal
Peace Corps journals by returned
Peace Corps volunteers from 12 noon,
November 21, 1988, until 12 noon, No-
vember 22, 1988.

Mr. Speaker, 121,000 returned Peace
Corps volunteers have been invited to
attend. Each individual who would like
to participate will be asked to speak of

a single experience that crystallizes .

what the Peace Corps meant to them.

The vigil will be followed by a com-
memorative service at 1 p.m., Novem-
ber 22, 1988, at St. Matthew’s Cathe-
dral with Sargent Shriver, Senator
Epwarp KENNEDY, Rev. Theodore Hes-
burgh, and Bill Moyers.
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Mr. Speaker, it is only fitting and ap-
propriate that we honor this great
man and recognize one of his greatest
legacies, the Peace Corps. The pro-
gram has done so much for so many
countries in need around the world.
Because of the Peace Corps, hundreds
of thousands of people have been
given a new opportunity.

Mr. FRENZEL. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, the bill is as described
by the distinguished gentlewoman
from Ohio [Ms. OAKAR]. It is a wholly
appropriate use of the rotunda. The
minority urges that the bill be passed.

Mr, Speaker, I yield back the bal-
ance of my time.

Ms. OAKAR. Mr. Speaker, I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentlewoman from Ohio [Ms.
Oaxar] that the House suspend the
rules and concur in the Senate concur-
rent resolution (S. Con. Res. 137).

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5, rule I, and the Chair’s
prior announcement, further proceed-
ings on this motion will be postponed.

FAIR EMPLOYMENT PRACTICES
RESOLUTION

Mr. PANETTA. Mr. Speaker, I move
to suspend the rules and agree to the
resolution (H. Res. 558) providing for
fair employment practices in the
House of Representatives.

The Clerk read as follows:

H. REs. 558

Resolved,

SECTION 1. SHORT TITLE.

This resolution may be cited as the “Fair
Employment Practices Resolution”.

SEC. 2. NONDISCRIMINATION IN HOUSE OF REPRE-
SENTATIVES EMPLOYMENT.

(a) IN GENERAL.—Personnel actions affect-
ing employment positions in the House of
Represent.atlves shall be made free from dis-

n based on race, color, national
orisin. religion, sex (including marital or pa-
rental status), handicap, or age.

(b) INTERPRETATIONS.—Interpretations
under subsection (a) shall reflect the princi-
ples of current law, as generally applicable
to employment,.

(c) ConsTRUCTION.—Subsection (a) does
not prohibit the taking into consideration
of—

(1) the domicile of an individual with re-
spect to a position under the clerk-hire al-
lowance; or

(2) the political affiliation of an individual
with respect to a position under the clerk-
hire allowance or a position on the staff of a
committee.

SEC. 3. PROCEDURE FOR CONSIDERATION OF AL-
LEGED VIOLATIONS.

The procedure for consideration of alleged
violations of section 2 consists of 3 steps as
follows:

(1) Step I, Counseling and Mediation, as
set forth in section 5.
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(2) Step II, Formal Complaint, Hearing,
and Review by the Office of Fair Employ-
ment Practices, as set forth in section 6.

(3) Step III, Final Review by Review
Panel, as set forth in section 7,

SEC. 4. ESTABLISHMENT OF OFFICE OF FAIR EM-
PLOYMENT PRACTICES.

There is established an Office of Fair Em-
ployment Practices (hereafter in this resolu-
tion referred to as the “Office”), which
shall carry out functions assigned under
this resolution. Employees of the Office
shall be appointed by, and serve at the
pleasure of, the Chairman and the ranking
minority party member of the Committee
on House Administration, acting jointly,
and shall be under the administrative direc-
tion of the Clerk of the House of Represent-
atives. The Office shall be located in the
District of Columbia and shall begin oper-
ation not more than 30 days after the date
on which this resolution is agreed to.

SEC. 5. STEP I: COUNSELING AND MEDIATION,

(a) CoUNsELING.—AnN individual aggrieved
by an alleged violation of section 2 may re-
quest counseling by counselors in the
Office, who shall provide information with
respect to rights and related matters under
that section. A request for counseling shall
be made not later than 180 days after the
alleged violation and may be oral or written,
at the option of the individual. The period
for counseling is 30 days. The Office may
not notify the employing authority of the
counseling before the beginning of media-
tion or the filing of a formal complaint,
whichever occurs first.

(b) MepraTion.—If, after counseling, the
individual desires to proceed, the Office
shall attempt to resolve the alleged viola-
tion through mediation between the individ-
ual and the employing authority.

SEC. 6. STEP I FORMAL COMPLAINT, HEARING,
AND REVIEW BY THE OFFICE OF FAIR
EMPLOYMENT PRACTICES.

(a) FORMAL COMPLAINT AND REQUEST FOR
HEearING.—Not later than 15 days after the
end of the counseling period, the individual
may file a formal complaint with the Office.
Not later than 10 days after filing the
formal complaint, the individual may file
with the Office a written request for a hear-
ing on the complaint.

(b) HEARING.—The hearing shall be con-
ducted—

(1) not later than 10 days after filing of
the written request under subsection (a),
except that the Office may authorize a
delay of not more than 30 days for investi-
gation;

(2) on the record by an employee of the
Office, and

(3) to the greatest extent practicable, in
accordance with the principles and proce-
dures set forth in sections 555 and 556 of
title 5, United States Code.

{c) DecisioN.—Not later than 20 days
after the hearing, the Office shall issue a
written decision to the parties. The decision
shall clearly state the issues raised by the
complaint, and shall contain a determina-
tion as to whether a violation of section 2
has occurred.

SEC. 7. STEP III: FINAL REVIEW BY REVIEW PANEL.

(a) IN GENERAL.—Not later than 20 days
after issuance of the decision under section
6, any party may seek final review of the de-
cision by filing a written request with the
Office. The final review shall be conducted
by a panel constituted at the beginning of
each Congress and composed of—

(1) 2 elected officers of the House of Rep-
resentatives, appointed by the Speaker;
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(2) 2 employees of the House of Repre-
sentatives appointed by the minority leader
of the House of Representatives;

(3) 2 members of the Committee on House
Administration (one of whom shall be ap-
pointed as chairman of the panel), appoint-
ed by the Chairman of that Committee; and

(4) 2 members of the Committee on House
Administration, appointed by the ranking
minority party member of that Committee.

If any member of the panel withdraws from
a particular review, the appointing author-
ity for such member shall appoint another
officer, employee, or Member of the House
of Representatives, as the case may be, to be
a temporary member of the panel for pur-
poses of that review only.

(b) REVIEW AND DEecision.—The review
under this section shall consist of a hearing
(conducted in the manner described in sec-
tion 6(bX3)), if such hearing is considered
necessary by the panel, and an examination
of the record, together with any statements
or other documents the panel deems appro-
priate. A tie vote by the panel is an affirma-
tion of the decision of the Office. The panel
shall complete the review and submit a writ-
ten decision to the parties and to the Com-
mittee on House Administration not later
than 30 days after filing of the request
under subsection (a).

SEC. 8. RESOLUTION BY AGREEMENT.

If, after a formal complaint is filed under
section 6, the parties resolve the issues in-
volved, the parties shall enter into a written
agreement, which shall be effective—

(1) in the case of a matter under review by
the Office under section 6, if approved by
the Office; and

(2) in the case of a matter under review by
a panel under section 7, if approved by the
panel.

SEC. 9. REMEDIES.

The Office or a review panel, as the case
may be, may order the following remedies:

(1) Monetary compensation, to be paid
from the contingent fund of the House of
Representatives.

(2) In the case of a serious violation, a
payment in addition to compensation under
paragraph (2), to be paid from the clerk-
hire allowance of a Member of the House, or
from personnel funds of a committee of the
House or other entity, as appropriate.

(3) Injunctive relief.

(4) Costs and attorney fees.

(5) Employment, reinstatement to employ-
ment, or promotion (with or without back
pay).

SEC. 10. COSTS OF ATTENDING HEARINGS.

An individual with respect to whom a
hearing is held under this resolution shall
be reimbursed for actual and reasonable
costs of attending the hearing, if the indi-
vidual resides outside the District of Colum-
bia.

SEC. 11. PROHIBITION OF INTIMIDATION.

Any intimidation of, or reprisal against,
any person by an employing authority be-
cause of the exercise of a right under this
resolution is a violation of section 2.

SEC. 12. CLOSED HEARING AND CONFIDENTIALITY.

All hearings under this resolution shall be
closed. All information relating to any pro-
cedure under this resolution is confidential,
except that a decision of the Office under
section 6 or a decision of a review panel
under section T shall be published, if the de-
cision constitutes a final disposition of the
matter.
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SEC. 13. EXCLUSIVITY OF PROCEDURES AND REME-
DIES.

The procedures and remedies under this
resolution are exclusive except to the extent
that the Rules of the House of Representa-
tives and the rules of the House Committee
on Standards of Official Conduct provide
for additional procedures and remedies.

SEC. 14. DEFINITIONS.

As used in this resolution—

(1) the term “employment position”
means, with respect to the House of Repre-
sentatives, a position the pay for which is
disbursed by the Clerk of the House of Rep-
resentatives, and any employment position
in a legislative service organization or other
entity that is paid through funds derived
from the clerk-hire allowance;

(2) the term “employing authority”
means, the Member of the House of Repre-
sentatives or elected officer of the House of
Representatives with the power to appoint
the employee;

(3) the term ‘“Member of the House of
Representatives” means a Representative
in, or a Delegate or Resident Commissioner
to, the Congress; and

(4) the term “elected officer of the House
of Representatives” means an elected offi-
cer of the House of Representatives (other
than the Speaker and the Chaplain).

The SPEAKER pro tempore. Is a
second demanded?

Mr. ROBERTS. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from California [Mr, Pa-
NETTA] will be recognized for 20 min-
utes and the gentleman from Kansas
[Mr. RoBerTs] will be recognized for
20 minutes.

The Chair recognizes the gentleman
from California [Mr. PANETTA]

Mr. PANETTA. Mr. Speaker, I yield
myself 5 minutes.

Mr. Speaker, fair employment prac-
tices resolutions (H. Res. 558) is land-
mark legislation that applies basic
Civil Rights protection to employees
in the House of Representatives for
the first time in history. It is the prod-
uct of contributions by the authors of
employee protection legislation intro-
duced in the 100th Congress: Chair-
man Hawkins (H.R. 5060), Represent-
ative ScHroeEDER (H.R. 4821), Repre-
sentative MarTIN (H.R. 4576) and Rep-
resentative BArRTLETT (H.R. 4821) and
Representatives EckKART and DURBIN
were helpful in developing the final
compromise.

I want to extend my personal thanks
to these Members for their help and
cooperation over the past 2 months in
developing House Resolution 558.

The following is a brief summary of
the resolution:

PROTECTION AGAINST DISCRIMINATION

The resolution provides all House employ-
ees and applicants for employment with
protection against discrimination based on
race, color, national origin, religion, sex (in-
cluding marital or parental status), handi-
cap, or age. It is based on the Civil Rights
Act of 1964's interpretation. This prohibi-
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tion will not prevent a Member from taking
into account an individual's domicile or po-
litical affiliation in making employment de-
cisions.

OFFICE OF FAIR EMPLOYMENT PRACTICES AND
REVIEW PANEL

An Office of Fair Employment Practices
(the Office) is created to counsel, mediate,
investigate and hear alleged violations. Per-
sonnel in the office will be appointed by the
chairman and ranking member of the House
Administration Committee.

PROCESS

The process to resolve complaints of viola-
tions of the antidiscrimination provision in-
volves three steps.

1. COUNSELING AND MEDIATION

An employee has 180 days from the time
of an alleged violation to contact the Office
of Fair Employment Practices to request
counseling. The counseling period lasts for
thirty days. At the end of the thirty day
period the individual may proceed to media-
tion, which is also conducted by the Office.

2. FORMAL COMPLAINT AND A REQUEST FOR A
HEARING

Not later than 15 days after the end of
the counseling period, the individual may
file a formal complaint with the Office.
This may be followed by a request for a
hearing, which will be on the record and
which will allow the individual to be repre-
sented. A written decision is issued by the
hearing officer within 20 days after comple-
tion of the hearing.

3. FINAL REVIEW BY REVIEW PANEL

Either party may seek a final review by
the Review Panel. The Review Panel is
made up of 4 members of the House Admin-
istration Committee—2 Democrats and 2
Republicans—2 House officers appointed by
the Speaker and 2 minority employees ap-
pointed by the Minority Leader. The
Review Panel will examine the record of the
hearing by the Office, statements from the
parties, and, if necessary, may hold its own
hearing. After reviewing the record a writ-
ten decision is submitted to both parties.

REMEDIES

The remedy options provided by the reso-
lution for application by both the Office
and the Review Panel are:

(1) Monetary compensation, to be paid
from the contingent fund of the House of
Representatives, or from clerk-hire if a seri-
ous violation is found.

(2) Injunctive relief.

(3) Costs and attorney fees.

(4) Employment, reinstatement to employ-
ment, or promotion (with or without back
pay).

The first step in this area was taken last
March when the Committee on House Ad-
ministration adopted a procedure which
provides similar protection to employees
under the House Officers. This “Adverse
Action Procedure” was created because of a
commitment to authors of legislation in the
99th Congress to begin developing employee
protections for the House of Representa-
tives. A hearing held in August by the Per-
sonnel and Police Subcommittee on employ-
ee protection legislation marked the begin-
ning of discussions on the next step: extend-
ing protection to all House employees.
Meetings and negotiations involving the au-
thors of the key legislation continued over
the next six weeks and H. Res. 5568 is the
result.
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There is a clear need for the estab-
lishment of an employee protection
procedure.

First, it is right, there is a basic issue
of fairness raised when this body
passes laws relating to employment
which apply to the private sector and
executive branch agencies but ex-
cludes the U.S. Congress. Discrimina-
tion is just as wrong inside the Con-
gress as outside the Congress. The
House is admittedly a unique institu-
tion, but that is no reason to exempt it
from those basic standards which we
apply by law to other Americans. The
Civil Rights Act, which the fair em-
ployment practices resolution reflects,
was passed 24 years ago. It is time that
the House adopt those basic -civil
rights protections which the rest of
America has been enjoying for over
two decades.

Second, lawsuits against Members of
the House are possible because no in-
ternal procedure exists to remedy em-
ployee complaints of discrimination.
With this procedure in place the
courts will not accept jurisdiction of
discrimination lawsuits by House em-
ployees.

Today the only alternative in these
situations other than a lawsuit is to go
to the news media. But this option
does not necessarily lead to a solution
of a personnel problem. The fair em-
ployment practices resolution will give
the employee time for counseling and
mediation—which will likely resolve
most cases. If the process continues to
a hearing or to the Review Panel a
written decision on the complaint will
exist to establish the facts in the case.

Finally, without this procedure the
pressure on the House will increase to
adopt proposals which apply Federal
employee protection laws to the House
with enforcement by Federal agencies.
One proposal which could result in the
enforcement of the Fair Labor Stand-
ards Act by the Labor Department
against the House of Representatives
has already been adopted by the
House Education and Labor Commit-
tee as part of the minimum wage
amendments (H.R. 1834).

There are strong arguments based
on the Constitution’s speech or debate
clause and the separation of powers
doctrine that executive branch agen-
cies should not be allowed to interfere
with the essential functions of the leg-
islative branch. The fair employment
practices resolution places the respon-
sibility of enforcement within the
House of Representatives, thereby
preventing executive branch interfer-
ence and avoiding constitutional prob-
lems.

The fair employment practices reso-
lution is a very positive and long over-
due step for the House of Representa-
tives. The resolution represents a con-
sensus among the authors of current
legislation and it has the endorsement
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of the Democratic and Republican
leadership. It is a long overdue step in
the march for equal rights. I hope
Members will join us in supporting the
resolution.

Mr. ROBERTS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, as a cosponsor of
House Resolution 558, I rise in support
of the Fair Employment Practices
Resolution. I would like to congratu-
late the chairman of the full commit-
tee, the gentleman from Illinois [Mr.
Annunzio]l and the chairman of our
Subcommittee on Personnel and
Police, the gentleman from California
[Mr. PANETTAL

Mr. Speaker, while everyone agrees
that we need this legislation, I can tell
you everyone has not agreed to the
specifics. We have had many different
proposals before our subcommittee.
What Mr. PANETTA has done has been
to sort out these various proposals
into one piece of legislation that has
broad support from both sides of the
aisle. He has been working diligently
in this regard for many months, and I
cannot tell you how many hours have
been spent with staff and other Mem-
bers in countless informal and formal
meetings.

And, Mr. Speaker, in this regard I
would like to thank Mrs. MARTIN and
Mr. BarTLETT for their extensive work.
It should be pointed out that not only
is it important what legislation is con-
sidered in this body, but when as well.
Mrs. MARTIN has long been a champi-
on, of equal pay and employee rights
within this Congress, resulting in
progress in both areas. Mr. BARTLETT
saw an opportunity to address the
problem of this body passing laws
while exempting the Congress from
the same requirements we mandate
for others. It is accurate to say that
this legislation would not be on the
suspension calendar had it not been
for the leadership efforts of my two
colleagues.

Mr. Speaker, this is obviously a con-
census solution which may not meet
everyone’s standards or wishes, but it
is a good first step in the right direc-
tion.

As our subcommittee chairman, Mr.
PANETTA, has described this resolution,
it provides for protection against dis-
crimination for the employees of the
House of Representatives. It estab-
lishes an office of Fair Employment
Practices which shall conduct media-
tion and counseling, and investigate
formal complaints, and conduct hear-
ings and reviews.

Now, Mr. Speaker, all of this repre-
sents a good first step and we need to
pass this resolution and then address
the business of statutory legislation in
the next session. But, Mr. Speaker,
this is an issue that will demand con-
tinued oversight and accountability.
And, with all due respect, this outfit is
long on perception and, in too many
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instances, mighty short of accountabil-
ity, If we do not make this procedure
work, it will only add to current em-
ployee and employer frustrations and
concern. Just as important, the Con-
gress is a unique body and we certainly
do not wish to cause serious practical
and even constitutional problems just
s0 we can wave a banner of reform.

There are practical problems that I
anticipate and that we will have to
deal with next year. In establishing
this office of Fair Employment Prac-
tices, we for the first time, have em-
ployees appointed by the Committee
on House Administration but under
the administration of the Clerk. Who
is really responsible for this office?
Who is going to be accountable?

Mr. Speaker, “counsel” as provided
for in the resolution is defined as pro-
viding information with respect to
rights and related matters. Is that as
far as the counseling will go? How far
should it go? Will the counseling office
become one of de facto arbitration,
binding on the employee or employer?

We should thoroughly look at the
remedies section. What is a serious vio-
lation? What happens if the employer
is instructed to reinstate someone but
all 18 staff positions are filled? What
is injunctive relief? How will we en-
force injunctive relief? And, Mr.
Speaker, if this is in fact a good first
step, have we embarked upon a slow
but sure treadmill leading to the point
where alphabet soup agencies all over
this town will converge on this Con-
gress in and about Member's offices
enforcing what we impose on private
industry. That, of course, would satis-
fy the longstanding demagoguery we
have witnesssed within this “Glass
House.” But, what actually happens in
terms of practical effect and constitu-
tional problems may be another
matter entirely.

So, Mr. Speaker, despite these con-
cerns and the obvious need for careful
oversight work, this bill must be,
should be, and will be passed. I urge a
favorable vote on this resolution, and
when we address the issue again in the
next Congress, I urge a commitment
to make sure we make this overdue
legislation work in terms of practical
effect.

0 1515
Mr. Speaker, I yield 2 minutes to the

gentlewoman from Nevada [Mrs.
VucanovicH].
Mrs. VUCANOVICH. I thank the

gentleman for yielding time to me.

Mr. Speaker, I rise in strong support
of House Resolution 558, the Fair Em-
ployment Practices Resolution. This
resolution provides all House employ-
ees and applicants for House employ-
ment with basic civil rights protec-
tions. It protects against discrimina-
tion based on race, color, national
origin, religion, sex, handicap, or age.
However, it permits a Member to
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employ individuals from their district
or State, and permits taking an indi-
vidual’s political affiliation into ac-
count when making employment deci-
sions.

The measure further establishes the
Office of Fair Employment Practices
to mediate, counsel, investigate, and
review alleged violations. In addition,
it provides a series of remedies for vio-
lations.

I believe that this is an important
bill because of the lack of employee
protections on Capitol Hill, in part, be-
cause Congress has exempted itself
from antidiscrimination laws. We owe
it to our employees to provide basic
protections enjoyed by other employ-
ees throughout the country.

Mr. Speaker, I urge my colleagues to
support passage of this measure.

Mr. ROBERTS. Mr. Speaker, 1
thank the gentlewoman for her contri-
bution.

Mr. Speaker, I reserve the balance of
my time.

Mr. PANETTA. Mr. Speaker, I yield
2 minutes to one of the authors of the
legislation with whom we worked and
who has been very cooperative in this
effort, the gentlewoman from Colora-
do [Mrs. SCHROEDER].

Mrs. SCHROEDER. I thank the
gentleman for yielding.

Mr. Speaker, I want to thank the
gentleman from California [Mr. Pa-
NETTA] very, very much for moving
this legislation.

Mr. Speaker, first of all I think it is
very important that the House do this.
When we pass this we will have put
ourselves under some very, very impor-
tant legislation. If you are going to ask
for the public trust as we do every two
years, you ought to be acting in the
public interest.

Since we go around defining that
every day, it ought to apply to us, too.
That is what this is all about.

A group of us, started by Congress-
man Rose in North Carolina, Con-
gressman UpaLr in Arizona and
myself, about 10 years ago started
doing this. There have been about 100
Members of Congress for the last 10
years who have belonged to the Fair
Employment Practices Committee
where we have put ourselves under
these laws.

I think those 100-plus Members
should be very proud of the fact that
there has been a group of us who have
not been afraid to abide by the laws
we extended to others. We should
point out that those 100-plus Members
should get a lot of credit for being
ahead of their time, about 10 years
ahead of their time.

So we are happy that the rest of the
body will be catching up where many
Members have been all along.

It is great to have this apply across-
the-board because one of the frustra-
tions of that group was that we would
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hear from staff people whom we could
not help because their Members had
not signed our agreement to comply.
Now Members will not have the option
to opt in or opt out of the agreement;
they will all be under it when this leg-
islation passes.

So I really compliment the commit-
tees for doing this because I know how
hard it has been to do it. Having been
out there for 10 years with this in
trying to get Members to sign up, I
know it is like being the skunk at the
garden party. I know the chairman
has not had an easy time getting this
going, but it is the right thing to do
and it is saying we will practice what
we preach and it is saying that we will
go forward with our head held high
saying what we impose on others we
too can live by.

After all, it is what America is about,
equal opportunity, fairness, civil rights
and equal rights for every single
human being.

So I compliment the gentleman from
California and his making this
happen. Believe me, I did not think it
ever wouid happen.

So congratulations and thanks for
his patience in putting this all togeth-

er.

Mr. ROBERTS. Mr. Speaker, I yield
2% minutes to the gentleman from
Texas [Mr. BARTLETT] without whose
help this never would have happened.

Mr. BARTLETT. First of all, I thank
the gentleman from Kansas for his
kind words. This is legislation that is
long overdue. It is bipartisan legisla-
tion. It is not perfect legislation per-
haps, but it is legislation that will
work, that will do its job, that will pro-
vide both a sense of confidentiality
and justice for both sides of the issue.

I would also take note of what the
gentleman from Kansas said on the
issue and that is that this legislation is
more than just adopting a title of a
bill, but, in fact, this legislation is sub-
stantive and has been designed to get
the job done.

I congratulate the gentleman from
Kansas without whose leadership this
legislation would not have occurred.
Also, the gentleman from California
[Mr. PaxerTA) for his hard work on
the proposal to make certain that it is
drafted correctly.

I will note that this is one of several
items of legislation that at some point
will need to be passed.

Even with this legislation passed,
Congress will still continue to be
exempt from a variety of Federal laws
that apply to the rest of the country
but it does seem to me that this is the
correct one to start with and this is
one that is surely a problem in need of
a solution.

I would like to take just a moment to
comment on several of the items that
will make this legislation, the Fair lXm-
ployment Practices Resolution, work.
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First of all, it does track the Equal
Employment Opportunity Commission
explicitly. Every question that one can
ask as to how it will work can be an-
swered by saying it will work in rough-
ly the same way as EEOC works today.

Second, it is enforced, however, in-
ternally. I think there is a good deal of
support for that in this body in terms
of the internal enforcement so that
the review panel and the general coun-
sel will take the place of the EEOC
and the courts so that they will track
the enforcement patterns of the
EEOC but it will avoid any constitu-
tional questions.

Second, in section 2(a), it does pro-
vide that the principles of current law
as it applies to employment practices
will also be held to apply here.

So that as Members of Congress are
looking to determine what exactly ap-
plies to them, then in fact it will track
the same principles that are in current
law under EEOC law.

It does explicitly grant employees
and applicants alike protection against
discrimination based on race, color, na-
tional origin, religion, sex, including
marital or parental status, handicap or
age. That is an explicit granting of
rights.

It provides for both counsel and me-
diation but does not exclude the right
of an aggrieved employee or applicant
the absolute right to file a complaint
regardless of the outcome of the coun-
seling or mediation.

One other note, and that is I want to
make careful mention that the reme-
dies in this legislation are precisely
the same as the remedies that are
available under EEOC. The implemen-
tation or decision for those remedies
will be made by the review panel but
those remedies could include some or
all of monetary compensation. In the
case of a serious violation, a payment
in addition to compensation under
paragraph 2 to be paid from clerk hire.
It includes injunctive relief costs and
attorney’s fees to be paid from the
contingent fund, employment rein-
statement to employment or promo-
tion. The legislation also includes a
key provision against intimidation so
that no employer can come back and
provide some sort of ex parte intimida-
tion on the aggrieved or alleged ag-
grieved employee.

It has been said for some time with
legislation such as this that—the
words are always spoken “the time has
come for Congress to include itself in
the laws that apply to the rest of the
country.” It seems to me that today at
least with regard to EEOC law we can
justifiably say that the time has ar-
rived.

Mr. ROBERTS. I thank the gentle-
man for his contribution.

Mr. Speaker, I yield 1 minute to my
friend and colleague, the gentleman
from Minnesota [Mr. STANGELAND].
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Mr. STANGELAND. Mr. Speaker, I
rise in strong support of House Reso-
lution 558, the Fair Employment Prac-
tices Resolution. I wish to commend
the gentleman from California [Mr.
PanETTAl, and the gentleman from
Kansas [Mr. RoserTs] for bringing
House Resolution 558 to the floor—I
also want to commend the gentlewora-
an from Illinois [Mrs. MarTIN] for her
leadership. In this landmark 100th
Congress, it is indeed fitting that the
House of Representatives enacts such
sweeping House administration policy.

Monthly, in major newspapers
throughout the country, we have read
the shocking accounts of discriminato-
ry and harassing treaiment of Mem-
bers’ personal staffs. Staff members,
caught in these untenable situations
say nothing about these inequitable
office practices for fear of jeopardiz-
ing future employment opportunities
on Capitol Hill.

Do these dedicated and hardworking
men and women, who daily serve their
country, deserve any less than the fair
redress of offensive grievances? I think
not!

No one should be exempt from the
laws of our Nation—particularly Mem-
bers of Congress. House Resolution
558 issues a new rule for the House of
Representatives, that is an old rule for
the rest of the country, prohibiting
discrimination against House employ-
ees on grounds of race, color, national
origin, sex, age or handicap. Members
may require that their own staff mem-
bers share their political affiliation
and come from their home districts.
The legislation also establishes an in-
dependent Office of Fair Employment
Practices which will investigate, medi-
ate, counsel and review alleged viola-
tions.

Many employees of the House face
frustrating uncertainty every 2 years
about the continuity and longevity of
their positions. With the passage of
House Resolution 558, House employ-
ees will have the peace of mind that
for however long they may have their
jobs, there will be an avenue to air all
employment discrimination.

I urge my colleagues to support and
pass this commendable legislative
measure.

Mr. ROBERTS. Mr. Speaker, I yield
5 minutes to my good friend, the gen-
tlewoman from Illinois [Mrs. MARTIN].
I said before this legislation would not
have taken place without her help. I
cannot count the number of times
that she has appeared before the Com-
mittee on House Administration with
regard to the whole pay issue, with
regard to the quality. I thank the gen-
tlewoman for her contribution.

Mr. Speaker, she has been a force in
this legislation. If, in fact, it were not
for the case that her force had been
with us, if you will pardon that terri-
ble pun, we would not be here today.
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Mrs. MARTIN of Illinois. My thanks
to the gentleman from Kansas [Mr.
ROBERTS].

Often when we are busy thanking
each other, I am reminded of what we
used to call sort of the doughnut com-
mittee back at school where you
thanked so many people you lost track
of the meeting. But I must say when
you are being thanked it is rather nice.
So that was extraordinarily kind.

Mr. Speaker, I wonder if the gentle-
man from California would rise so that
we may engage in a collogquy about
House Resolution 558.

Mr. PANETTA. I would be pleased
to do that.

Mrs. MARTIN of Illinois. Mr. Speak-
er, on June 1, 1989, the House will
have had 6 months to assess the Office
Fair Employment Practices and the
complaint and resolution procedures
which this resolution provides.

It is my understanding that as soon
after that date as possible and before
the end of that month, the majority
leadership of the House will bring to
the floor legislation to carry today’s
accomplishment forward by providing
for an extension of title VII of the
Civil Rights Act of 1964 to include in
its coverage all employees of Congress,
House, and Senate, as well as employ-
ees of the judiciary. Is this under-
standing correct?

Mr. PANETTA. Mr, Speaker, will
the gentlewoman yield?

Mrs. MARTIN of Illinois. I yield to
the gentleman from California [Mr.
PaNETTAL

Mr. PANETTA. I thank the gentle-
woman for yielding.

Mr. Speaker, the gentlewoman’s un-
derstanding is correct. We certainly
will move in that direction.

Mrs. MARTIN of Illinois. I thank
the gentleman. I would like to say
something about the gentleman from
California and the gentleman from
Kansas. I am not sure this is allowed
under House rules, but I did not be-
lieve the gentleman from California
when he came forward to talk about
trying to work out an accommodation.
I thought it would not occur. I
thought it was another reason to wait
another year, reasons I have been
hearing for a long time on bill after
bill.

That was not true. The gentleman
acted not only in good faith but with
rare ability. He should have a public
thanks from me who has differed with
him on the speed with which this has
occurred often, that he entered the
discussion well and handled a difficult
problem with ability.

That can be seconded for the gentle-
man from Kansas who had reluctance
on many issues because of his concern
for the House and its institution. He
handled those concerns always, in not
just a mature way but made me reth-
ink through things better and both of
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them make me proud to be their col-
league.

Thanks which they are not expect-
ing, also, to two members of the com-
mittee, the gentlewoman from Nevada,
Mrs. VucanovicH and the gentlewom-
an from Ohio, MArRY RosE OAKAR who,
though they did not wish to, had spe-
cial responsibilities. It is something
that we understand and I think it ulti-
mately proved to be of great help.

And to the Congresswoman from
Colorado [Mrs. ScHrROEDER] who had
to work a long time. Sometimes it is
easier for the minority ultimately to
bang around the majority. I under-
stand the difficulties that they had.
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And here is the last “Thank you':
This is not meant to take 5 minutes,
and it is not a prepared speech. To the
person who works on the elevator, to
the person who works downstairs in
the mail room, to the bright young
black man who has come to work here
on the D.C. Committee, to every
bright young woman who has tried to
work here and has sometimes worked
under circumstances that are difficult
to really appreciate, because they are
few, but they were there, to everyone
who phoned me and said, “Please con-
tinue,” to everyone who still stayed
loyal to us and continued to work for
us and for the House as an institution,
to all of you who waited when deep
down there was no reason you should
have had to, on behalf of the House, 1
say, “Thank you.” This bill is for you,
and we are going to pass it today for
you.

Mr. LAGOMARSINO. Mr. Speaker,
will the gentlewoman yield?

Mrs. MARTIN of Illinocis. I am
happy to yield to the gentleman from
California.

Mr. LAGOMARSINO. Mr. Speaker,
I thank the gentlewoman for yielding.

Mr. Speaker, I want to commend the
gentlewoman from Illinois for her ef-
forts on behalf of this subject and
other subjects related to the topic of
what the House does not do to itself as
is required of the general public and
business and everyone else. It seems to
me, although this is not perfect legis-
lation, that it is a good start, and I
think the gentlewoman in the well de-
served a lot of credit for what has hap-
pened here. I just want to pay tribute
to the gentlewoman in that respect.

Mrs. MARTIN of Illinois. Mr. Speak-
er, before I finish, just let me say that
there is a note on this one that we can
share on the President's desk—“If you
don't care who gets the credit, we can
get a lot accomplished.”

I think we can all agree with that,
Mr. Speaker.

Mr. ROBERTS. Mr. Speaker, I
thank the gentleman from Illinois for
her pertinent and very eloquent re-
marks.
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Mr. Speaker, I yield 2 minutes to the
ranking member of the full committee,
the gentleman from Minnesota [Mr.
FRENZEL].

Mr. FRENZEL. Mr. Speaker, I thank
the gentleman for yielding this time to
me.

Mr. Speaker, more than a dozen
years ago I made a motion in a now de-
funct commission in the House of Rep-
resentatives to have the antidiscrimi-
nation laws apply to all employees of
the House. I was told at the time that
that was a dishonorable motion, and
that the House should not be involved
in such things. Subsequent to that
time, the gentlewoman from Colorado
[Mrs. ScHROEDER] and the gentleman
from Arizona [Mr. UpaLr] built their
own voluntary operation. Later on we
had judicial steps in the field, but now
we are taking the first legislative step
of the House of Representatives to
remove these vestiges of a perception
that discrimination is a profitable
business in the House of Representa-
tives.

I give most of the credit to our
friend, the gentlewoman from Illinois
[Mrs. MARTIN], but she does not labor
alone. There have been many people
helping her, certainly among them the
subcommittee chairman, the gentle-
man from California [Mr. PANETTAL
This is a very small step we are taking,
but it is a powerful signal that the
House will not falter in the march
toward a more perfect democracy.

This House has been perfectly will-
ing in all sorts of legislation to make
people responsible for things that
often they had very great difficulty
controlling, including the Foreign Cor-
rupt Practices Act and various antidis-
crimination acts, and now we are final-
1y beginning to lay it on ourselves.

Standing alone, House Resolution
558 will do little or nothing. As a
matter of fact, it has to be followed by
a new rule next year or a new law. It
has to be enforced, and it must be ex-
tended if we are to do what we say we
mean to do. I think we do, and I think
this is a proud day for the House of
Representatives.

Mr. Speaker, I am especially pleased
that the gentlewoman from Illinois,
who could have had a fun issue to play
with, has really made it a goal, not an
issue, and we have had a true biparti-
san achievement in bringing House
Resolution 558 before the Members.

Mr. Speaker, I hope the resolution
will be swiftly passed.

Mr. ROBERTS. Mr. Speaker, I re-
serve the balance of my time.

Mr. PANETTA. Mr. Speaker, I yield
1% minutes to the gentlewoman from
Ohio [Ms. Oakarl, who has also pro-
vided a great deal of leadership on this
issue.

Ms. OAKAR. Mr. Speaker, I want to
join with my colleagues in congratu-
lating the chairman of the subcommit-
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tee, the gentlewoman from Illinois
[Mrs. MARTIN], as well as the gentle-
man from Arizona [Mr. UparrLl and
others who have consistently spoken
out on this issue. I commend the gen-
tlewoman from Illinois and the gentle-
woman from Colorado [Mrs. SCHROE-
DER]. We do not want to leave anybody
out.

I think there are some points that
need to be made here, and one is that
this really is based on an idea that the
gentleman from Minnesota [Mr. FREN-
ZEL] pioneered, an idea that the gen-
tlewoman from Colorado [Mrs.
ScuroEpER] and the gentleman from
Arizona [Mr. UpaLL] and others had,
that we ought to sign up and give our
employees the same kind of grievance
procedure under the law that other
employees in the private and public
sector can get. That is simply what we
are doing here, no more and no less.
We do not cast any aspersions on Con-
gress, because I am personally of the
opinion that the majority of individ-
uals in this country, let alone Con-
gress, really intend to treat their em-
ployees fairly. However, there ought
to be a vehicle by which our employ-
ees have an opportunity to voice con-
cerns with respect to their employ-
ment.

In this resolution we are very, very
clear that we are talking about some-
thing that is very fundamental, that
under the law we cannot discriminate.
That is basically what this is. We do
not talk about what people should be
paid or in terms of how many people
within the context of the rules we
have to hire or what types of people
we have to hire and for what jobs. We
have to make that very, very clear.

This piece of legislation fundamen-
tally is different from the pay equity
bill that we passed last week. The bill
that passed last week affects the
almost 2 million Federal employees
who are not part of the legislative
branch but are part of a classification
system. I would hope that the same
Members who would support this bill
would have supported that bill, be-
cause they both deal with fairness.

Mr. Speaker, I would hope that the
Senate would follow our example on
this bill, and I hope they will also
follow our example on the bill that we
passed last week as well.

Mr. HAWKINS. Mr. Speaker, as an original
cosponsor of House Resolution 558, | rise in
very strong support of this long-overdue pro-
posal. The measure before us today is not as
extensive as that | proposed in H.R. 5060 but
it is a very well presented first step and | urge
all my colleagues to support its passage.

| wish to take this opportunity as well to
commend my friend and colleague, Congress-
man LEON PANETTA for his diligence in pursu-
ing this bipartisan compromise. As my col-
leagues well know, there were many and
varied views on how best to provide civil
rights and labor law protections for our em-
ployees, and from these Mr. PANETTA had the
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difficult task of forging the compromise now
before you. | believe he has accomplished
much in this effort.

The resolution before you creates a right in
each employee of the House of Representa-
tives to be free from discrimination based on
race, color, national origin, religion, sex, in-
cluding marital or parental status, handicap or
age. It further provides, what | believe to be, a
fair and workable complaint and review proce-
dure by which to enforce these rights. It re-
flects a sensitive balance between protecting
the employee's rights and the employer's con-
cern with frivolous charges.

Providing congressional employees with the
guarantees and protections of our civil rights
laws that are now and have been for decades
afforded employees in the private sector is, in
my view, something this institution should
have done years ago.

While affirming with the passage of the Civil
Rights Act of 1964, and its progeny, the prin-
ciple that moneys appropriated and distributed
by the U.S. Congress as a whole could not
support, directly or indirectly, any act of dis-
crimination, we have continually left Members
of Congress themselves free to discriminate.
While imposing a nondiscrimination duty on
employers engaging in interstate commerce,
the Congress as an employer failed to see its
own responsibility in this area. It is now time
to reaffirm our commitment to civil rights gen-
erally by specifically insuring basic civil rights
to our own employees. In principle and in
practice we can do no less.

With the passage of this House resolution,
we can for the first time legitimately hang out
the sign that says we are equal opportunity
employers and that is good; but, my col-
leagues, it is, as | have indicated, only a first
step, as there are other protections and rights
which must be afforded congressional employ-
ees if they are to stand equally protected to
those in the private sector. While these addi-
tional protections need to be reviewed and
considered further | today urge my colleagues
to stand and unanimously take this important
first step by passing House Resolution 558.

Mr. SMITH of Texas. Mr. Speaker, | am
pleased that the House is about to act on the
Fair Employment Practices Act, which will give
some measure of protection to staff members
in the exercise of their duties here in Con-
gress.

For too long, House employees have had
no avenue of appeal when they feel an injus-
tice has occurred in the course of their em-
ployment. It is unconscionable that we in Con-
gress have been unwilling to apply to our-
selves the same principles of fairness and ac-
countability that we place upon private em-
ployers and the executive branch of Govern-
ment.

Americans expect honesty, integrity, and ac-
countability from Members of Congress. The
Fair Employment Practices Act is a good be-
ginning in restoring American's faith in their
public institutions.

Ms. SNOWE. Mr. Speaker, | rise in support
of House Resolution 558, the House Fair Em-
ployment Practices Act.

In 1964, Congress passed landmark legisla-
tion, the Civil Rights Act, which provided basic
civil rights protections for most American citi-
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zens. However, this did not cover our own
employees.

Most recently, this Congress passed the
Civil Rights Restoration Act which reiterated
our responsibility to see that Federal funds do
not in any form support discriminatory actions.
However, again, we did not protect our own
employees.

For over 24 years, our employees have not
been provided protection from discrimination
guaranteed all other American citizens. The
question we must raise is why should Con-
gress not have to comply with the laws Con-
gress passes?

The answer is simply that Congress should
comply with these laws. Our employees pro-
vide us with valuable service, yet currently
have no recourse when confronted with dis-
crimination. Entering employment of Congress
shouldn’t be tantamount to entering a black
hole of employment rights.

Today we have the opportunity to pass leg-
islation to rectify this situation, and | urge my
colleagues to support this long-overdue step.

Mr. PANETTA. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

Mr. ROBERTS. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
MonTtcOMERY). The question is on the
motion offered by the gentleman from
California [Mr. PanerTa]l that the
House suspend the rules and agree to
the resolution, House Resolution 558.

The question was taken.

Mr. FRENZEL. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. PANETTA. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
House Resolution 558, the resolution
just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California [Mr. Pa-
NETTA)?

There was no objection.

MESSAGE FROM THE
PRESIDENT

A message in writing from the Presi-
dent of the United States was commu-
nicated to the House by Mr. Kal-
baugh, one of his secretaries.

WHISTLEBLOWER PROTECTION
: ACT OF 1988

Mrs. SCHROEDER. Mr. Speaker, 1

move to suspend the rules and pass

the Senate bill (S. 508) to amend title

5, United States Code, to strengthen
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the protections available to Federal
employees against prohibited person-
nel practices, and for other purposes,
as amended.
The Clerk read as follows:
S. 508

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Whistle-
blower Protection Act of 1988".

SEC. 2. FINDINGS AND PURPOSE.

(a) PInpINGs.—The Congress finds that—

(1) Federal employees who make disclo-
sures described in section 2302(b)(8) of title
5, United States Code, serve the public in-
terest by assisting in the elimination of
fraud, waste, abuse, and unnecessary Gov-
ernment expenditures;

(2) protecting employees who disclose
Government illegality, waste, and corrup-
tion is a major step toward a more effective
civil service; and

(3) in passing the Civil Service Reform Act
of 1978, Congress established the Office of
Special Counsel to protect whistleblowers
(those individuals who make disclosures de-
scribed in such section 2302(b)(8)) from re-
prisal.

(b) Purrose.—The purpose of this Act is
to strengthen and improve protection for
the rights of Federal employees, to prevent
reprisals, and to help eliminate wrongdoing
within the Government by—

(1) mandating that employees should not
suffer adverse consequences as a result of
prohibited personnel practices; and

(2) establishing—

(A) that the primary role of the Office of
Special Counsel is to protect employees, es-
pecially whistleblowers, from prohibited
personnel practices;

(B) that the Office of Special Counsel
shall act in the interests of employees who
seek assistance from the Office of Special
Counsel; and

(C) that while disciplining those who
commit prohibited personnel practices may
be used as a means by which to help accom-
plish that goal, the protection of individuals
who are the subject of prohibited personnel
practices remains the paramount consider-
ation.

SEC. 3. MERIT SYSTEMS PROTECTION BOARD;
OFFICE OF SPECIAL COUNSEL; INDI-
VIDUAL RIGHT OF ACTION.

(a) In GENERAL—Chapter 12 of title 5,
United States Code, is amended to read as
follows:

“CHAPTER 12—MERIT SYSTEMS PROTEC-

TION BOARD, OFFICE OF SPECIAL COUN-

SEL, AND EMPLOYEE RIGHT OF ACTION

“SUBCHAPTER I-MERIT SYSTEMS

PROTECTION BOARD
“Sec. 1201. Appointment of members of the
Merit Systems Protection

Board.
Term of office; filling vacancies;
removal.

“Sec. 1202,

“Sec. 1203. Chairman; Vice Chairman.

“Sec. 1204. Powers and functions of the
Merit Systems  Protection
Board.

“Sec, 1205. Transmittal of information to
Congress.

“Sec. 1206. Annual report.

“SUBCHAPTER II-OFFICE OF SPECIAL

COUNSEL

“Sec. 1211. Establishment.
“Sec. 1212. Powers and functions of the
Office of Special Counsel.
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“Sec. 1213. Provisions relating to disclo-
sures of violations of law, mis-
management, and certain other

matters.

“Sec. 1214. Investigation of prohibited per-
sonnel practices; corrective
action.

“Sec. 1215. Disciplinary action.

“Sec, 1216. Other matters within the juris-
diction of the Office of Special
Counsel.

“Sec. 1217. Transmittal of information to
Congress.

“Sec. 1218. Annual report.

“Sec. 1219. Public information.

“SUBCHAPTER III-INDIVIDUAL

RIGHT OF ACTION IN CERTAIN RE-
PRISAL CASES
“Sec. 1221, Individual right of action in cer-
tain reprisal cases,
“Sec, 1222. Availability of other remedies.
“SUBCHAPTER I-MERIT SYSTEMS
PROTECTION BOARD

“§1201. Appointment of members of the Merit

Systems Protection

“The Merit Systems Protection Board is
composed of 3 members appointed by the
President, by and with the advice and con-
sent of the Senate, not more than 2 of
whom may be adherents of the same politi-
cal party. The members of the Board shall
be individuals who, by demonstrated ability,
background, training, or experience are es-
pecially qualified to carry out the functions
of the Board. No member of the Board may
hold another office or position in the Gov-
ernment of the United States, except as oth-
erwise provided by law or at the direction of
the President. The Board shall have an offi-
cial seal which shall be judicially noticed.
The Board shall have its principal office in
the District of Columbia and may have field
offices in other appropriate locations.
“§1202. Term of office; filling vacancies; removal

‘“(a) The term of office of each member of
the Merit Systems Protection Board is 7
years.

“(b) A member appointed to fill a vacancy
occurring before the end of a term of office
of the member's predecessor serves for the
remainder of that term. Any appointment
to fill a vacancy is subject to the require-
ments of section 1201.

“(¢) Any member appointed for a T-year
term may not be reappointed to any follow-
ing term but may continue to serve beyond
the expiration of the term until a successor
is appointed and has qualified, except that
such member may not continue to serve for
more than 1 year after the date on which
the term of the member would otherwise
expire under this section.

“(d) Any member may be removed by the
President only for inefficiency, neglect of
duty, or malfeasance in office.

“§ 1203. Chairman; Vice Chairman

“(a) The President shall from time to time
appoint, by and with the advice and consent
of the Senate, one of the members of the
Merit Systems Protection Board as the
Chairman of the Board. The Chairman is
the chief executive and administrative offi-
cer of the Board.

“(b) The President shall from time to time
designate one of the members of the Board
as Vice Chairman of the Board. During the
absence or disability of the Chairman, or
when the office of Chairman is vacant, the
Vice Chairman shall perform the functions
vested in the Chairman.

“(¢) During the absence or disability of
both the Chairman and the Vice Chairman,

October 3, 1988

or when the offices of Chairman and Vice
Chairman are vacant, the remaining Board
member shall perform the functions vested
in the Chairman.

“§1204. Powers and functions of the Merit Sys-
tems Protection Board

h':l?} The Merit Systems Protection Board
8. | —

“(1) hear, adjudicate, or provide for the
hearing or adjudication, of all matters
within the jurisdiction of the Board under
this title, section 2023 of title 38, or any
other law, rule, or regulation, and, subject
to otherwise applicable provisions of law,
take final action on any such matter;

*(2) order any Federal agency or employee
to comply with any order or decision issued
by the Board under the authority granted
under paragraph (1) and enforce compliance
with any such order;

“(3) conduct, from time to time, special
studies relating to the civil service and to
other merit systems in the executive
branch, and report to the President and to
the Congress as to whether the public inter-
est in a civil service free of prohibited per-
sonnel practices is being adequately protect-
ed; and

“(4) review, as provided in subsection (f),
rules and regulations of the Office of Per-
sonnel Management.

“(b)(1) Any member of the Merit Systems
Protection Board, any administrative law
judge appointed by the Board under section
3105, and any employee of the Board desig-
nated by the Board may administer oaths,
examine witnesses, take depositions, and re-
ceive evidence.

“(2) Any member of the Board, any ad-
ministrative law judge appointed by the
Board under section 3105, and any employee
of the Board designated by the Board may,
with respect to any individual—

“(A) issue subpoenas requiring the attend-
ance and presentation of testimony of any
such individual, and the production of docu-
mentary or other evidence from any place in
the United States, any territory or posses-
sion of the United States, the Common-
wealth of Puerto Rico, or the District of Co-
lumbia; and

“(B) order the taking of depositions from,
and responses to written interrogatories by,
any such individual.

“(3) Witnesses (whether appearing volun-
tarily or under subpoena) shall be paid the
same fee and mileage allowances which are
paid subpoenaed witnesses in the courts of
the United States.

“(c} In the case of contumacy or failure to
obey a subpoena issued under subsection
(b)(2)(A), upon application by the Board,
the United States district court for the dis-
triet in which the person to whom the sub-
poena is addressed resides or is served may
issue an order requiring such person to
appear at any designated place to testify or
to produce documentary or other evidence.
Any failure to obey the order of the court
may be punished by the court as a contempt
thereof.

“(d) A subpoena referred to in subsection
(b)2)A) may, in the case of any individual
outside the territorial jurisdiction of any
court of the United States, be served in such
manner as the Federal Rules of Civil Proce-
dure prescribe for service of a subpoena in a
foreign country. To the extent that the
courts of the United States can assert juris-
diction over such individual, the United
States District Court for the District of Co-
lumbia shall have the same jurisdiction to
take any action respecting compliance
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under this subsection by such individual
that such court would have if such individ-
ual were personally within the jurisdiction
of such court.

“(e)(1)(A) In any proceeding under subsec-
tion (a)(1), any member of the Board may
request from the Director of the Office of
Personnel Management an advisory opinion
concerning the interpretation of any rule,
regulation, or other policy directive promul-
gated by the Office of Personnel Manage-
ment.

‘“¢BXi) The Merit Systems Protection
Board may, during an investigation by the
Office of Special Counsel or during the
pendency of any proceeding before the
Board, issue any order which may be neces-
sary to protect a witness or other individual
from harassment, except that an agency
(other than the Office of Special Counsel)
may not request any such order with regard
to an investigation by the Office of Special
Counsel from the Board during such investi-
gation.

“(ii) An order issued under this subpara-
graph may be enforced in the same manner
as provided for under paragraph (2) with re-
spect to any order under subsection (a)(2).

“(2)(A) In enforcing compliance with any
order under subsection (aX2), the Board
may order that any employee charged with
complying with such order, other than an
employee appointed by the President by
and with the advice and consent of the
Senate, shall not be entitled to receive pay-
ment for service as an employee during any
period that the order has not been complied
with. The Board shall certify to the Comp-
troller General of the United States that
such an order has been issued, and no pay-
ment shall be made out of the Treasury of
the United States for any service specified
in such order.

“(B) The Board shall prescribe regulations
under which any employee who is aggrieved
by the failure of any other employee to
comply with an order of the Board may pe-
tition the Board to exercise its authority
under subparagraph (A).

“(3) In carrying out any study under sub-
section (a)(3), the Board shall make such in-
quiries as may be necessary and, unless oth-
erwise prohibited by law, shall have access
to personnel records or information collect-
ed by the Office of Personnel Management
and may require additional reports from
other agencies as needed.

“(f)(1) At any time after the effective date
of any rule or regulation issued by the Di-
rector of the Office of Personnel Manage-
ment in carrying out functions under sec-
tion 1103, the Board shall review any provi-
sion of such rule or regulation—

“(A) on its own motion;

“(B) on the granting by the Board, in its
sole discretion, of any petition for such
review filed with the Board by any interest-
ed person, after consideration of the peti-
tion by the Board; or

‘“¢C) on the filing of a written complaint
by the Special Counsel requesting such
review.

“(2) In reviewing any provision of any rule
or regulation pursuant to this subsection,
the Board shall declare such provision—

“(A) invalid on its face, if the Board deter-
mines that such provision would, if imple-
mented by any agency, on its face, require
any employee to violate section 2302(b); or

“(B) invalidly implemented by any agency,
if the Board determines that such provision,
as it has been implemented by the agency
through any personnel action taken by the
agency or through any policy adopted by
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the agency in conformity with such provi-
sion, has required any employee to violate
section 2302(b).

“(3) The Director of the Office of Person-
nel Management, and the head of any
agency implementing any provision of any
rule or regulation under review pursuant to
this subsection, shall have the right to par-
ticipate in such review.

“(4) The Board shall require any agency—

“(A) to cease compliance with any provi-
sions of any rule or regulation which the
Board declares under this subsection to be
invalid on its face; and

“(B) to correct any invalid implementa-
tion by the agency of any provision of any
rule or regulation which the Board declares
under this subsection to have been invalidly
implemented by the agency.

“(g) The Board may delegate the perform-
ance of any of its administrative functions
under this title to any employee of the
Board.

“(h) The Board shall have the authority
to prescribe such regulations as may be nec-
essary for the performance of its functions.
The Board shall not issue advisory opinions.
All regulations of the Board shall be pub-
lished in the Federal Register.

“(i) Except as provided in section 518 of
title 28, United States Code, relating to liti-
gation before the Supreme Court, attorneys
designated by the Chairman of the Board
may appear for the Board, and represent
the Board, in any civil action brought in
connection with any function carried out by
the Board pursuant to this title or as other-
wise authorized by law.

“(j) The Chairman of the Board may ap-
point such personnel as may be necessary to
perform the functions of the Board. Any ap-
pointment made under this subsection shall
comply with the provisions of this title,
except that such appointment shall not be
subject to the approval or supervision of the
Office of Personnel Management or the Ex-
ecutive Office of the President (other than
approval required under section 3324 or sub-
chapter VIII of chapter 33).

(k) The Board shall prepare and submit
to the President, and, at the same time, to
the appropriate committees of Congress, an
annual budget of the expenses and other
items relating to the Board which shall, as
revised, be included as a separate item in
the budget required to be transmitted to the
Congress under section 1105 of title 31.

“(1) The Board shall submit to the Presi-
dent, and, at the same time, to each House
of the Congress, any legislative recommen-
dations of the Board relating to any of its
functions under this title.

‘“(m) Whenever it considers alternative
places for conducting a hearing or other
proceeding brought by or on behalf of an
employee, former employee, or applicant for
employment, the Board shall, to the extent
practicable, select the place closest to the lo-
cation of the position held, formerly held,
or sought by the individual involved, unless
the total administrative costs to the Gov-
ernment in conducting such proceeding
would be lesser elsewhere.

“§ 1205. Transmittal of information to Congress

“Notwithstanding any other provision of
law or any rule, regulation, or policy direc-
tive, any member of the Board, or any em-
ployee of the Board designated by the
Board, may transmit to the Congress on the
request of any committee or subcommittee
thereof, by report, testimony, or otherwise,
information and views on functions, respon-
sibilities, or other matters relating to the
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Board, without review, clearance, or approv-
al by any other administrative authority.
“§ 1206, Annual report

“The Board shall submit an annual report
to the President and the Congress on its ac-
tivities, which shall include a description of
significant actions taken by the Board to
carry out its functions under this title, The
report shall also review the significant ac-
tions of the Office of Personnel Manage-
ment, including an analysis of whether the
actions of the Office of Personnel Manage-
ment are in accord with merit system princi-
ples and free from prohibited personnel
practices,

“SUBCHAPTER II-OFFICE OF SPECIAL
COUNSEL

“§ 1211, Establishment

“(a) There is established the Office of
Special Counsel, which shall be headed by
the Special Counsel. The Office shall have
an official seal which shall be judicially no-
ticed. The Office shall have its principal
office in the District of Columbia and shall
hlave field offices in other appropriate loca-
tions.

“(b) The Special Counsel shall be appoint-
ed by the President, by and with the advice
and consent of the Senate, for a term of 5
years. The Special Counsel shall be an at-
torney who, by demonstrated ability, back-
ground, training, or experience, is especially
qualified to carry out the functions of the
position. A Special Counsel appointed to fill
a vacancy occurring before the end of a
term of office of the Special Counsel’s pred-
ecessor serves for the remainder of the
term. The Special Counsel may be removed
by the President only for inefficiency, ne-
glect of duty, or malfeasance in office. The
Special Counsel may not hold another office
or position in the Government of the United
States, except as otherwise provided by law
or at the direction of the President.

“§ 1212, Powers and functions of the Office of
Special Counsel

“(a) The Office of Special Counsel shall—

“(1) in accordance with section 1214(a)
and other applicable provisions of this sub-
chapter, protect employees, former employ-
ees, and applicants for employment from
prohibited personnel practices;

“(2) receive and investigate allegations of
prohibited personnel practices, and, where
appropriate—

“(A) bring petitions for stays, and peti-
tions for corrective action, under section
1214; and

“(B) file a complaint or make recommen-
(ll;:isons for disciplinary action under section

“(3) receive, review, and, where appropri-
ate, forward to the Attorney General or an
agency head under section 1213, disclosures
of violations of any law, rule, or regulation,
or gross mismanagement, a gross waste of
funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety;

“(4) review rules and regulations issued by
the Director of the Office of Personnel
Management in carrying out functions
under section 1103 and, where the Special
Counsel finds that any such rule or regula-
tion would, on its face or as implemented,
require the commission of a prohibited per-
sonnel practice, file a written complaint
with the Board; and

“(5) investigate and, where appropriate,
bring actions concerning allegations of vio-
lations of other laws within the jurisdiction
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of the Office of Special Counsel (as referred
to in section 1216).

“(b)1) The Special Counsel and any em-
ployee of the Office of Special Counsel des-
ignated by the Special Counsel may admin-
ister oaths, examine witnesses, take deposi-
tions, and receive evidence,

“(2) The Special Counsel may—

“(A) issue subpoenas; and

“(B) order the taking of depositions and
order responses to written interrogatories;
in the same manner as provided under sec-
tion 1204.

“(3)(A) In the case of contumacy or fail-
ure to obey a subpoena issued under para-
graph (2)(A), upon application by the Spe-
cial Counsel, the United States district court
for the district in which the person to whom
the subpoena is addressed resides or is
served may issue an order requiring such
person to appear at any designated place to
testify or to produce documentary or other
evidence. Any failure to obey the order of
the court may be punished by the court as a
contempt thereof.

“(B) A subpoena under paragraph (2)(A)
may, in the case of any individual outside
the territorial jurisdiction of any court of
the United States, be served in the manner
referred to in subsection (d) of section 1204,
and the United States District Court for the
District of Columbia may, with respect to
any such individual, compel compliance in
accordance with such subsection.

“(4) Witnesses (whether appearing volun-
tarily or under subpoena) shall be paid the
same fee and mileage allowances which are
paid subpoenaed witnesses in the courts of
the United States.

“(¢) Except as provided in section 518 of
title 28, relating to litigation before the Su-
preme Court, attorneys designated by the
Special Counsel may appear for the Office
of Special Counsel, and represent the
Office, in any civil action brought in connec-
tion with any function carried out by the
Office pursuant to this title or as otherwise
authorized by law.

“(d)(1) Except as provided in paragraph
(2), the Special Counsel may as a matter of
right intervene or otherwise participate in
any proceeding before the Merit Systems
Protection Board, except that the Special
Counsel shall comply with the rules of the
Board.

“(2)A) The Special Counsel may not in-
tervene in an action brought by an individ-
ual under section 1221, or in an appeal
brought by an individual under section 7701,
without the consent of such individual,
except as provided in subparagraph (B).

“(B) The Special Counsel may intervene
as a matter of right in an action or appeal
referred to in subparagraph (A) if—

“(i) the individual bringing such action or
appeal has been charged with conduct con-
stituting a prohibited personnel practice,
and the Special Counsel has reasonable
grounds to believe that the prohibited per-
sonnel practice has occurred, exists, or is to
be taken; or

“(¢ii) the agency initiated the contested
personnel action against the individual with
the approval of the Special Counsel under
section 1214(f).

“(3)A) The Special Counsel may obtain
judicial review of any final order or decision
of the Merit Systems Protection Board in
any proceeding in which the Special Coun-
sel was a party (other than an order or deci-
sion in an action brought under section
1215, unless or to the extent that the order
or decision involves conduct covered by sec-
tion 2302(b)(8)).
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“(B) A petition for review under this para-
graph shall be filed with such court, and
within such time, as provided for under sec-
tion 7703(b).

“(e)(1) The Special Counsel may appoint
the legal, administrative, and support per-
sonnel necessary to perform the functions
of the Special Counsel.

“(2) Any appointment made under this
subsection shall be made in accordance with
the provisions of this title, except that such
appointment shall not be subject to the ap-
proval or supervision of the Office of Per-
sonnel Management or the Executive Office
of the President (other than approval re-
quired under section 3324 or subchapter
VIII of chapter 33).

“(f) The Special Counsel may prescribe
such regulations as may be necessary to per-
form the functions of the Special Counsel.
Such regulations shall be published in the
Federal Register.

“(g) The Special Counsel may not issue
any advisory opinion concerning any law(
rule{ or regulation (other than an advisory
opinion concerning chapter 15 or subchap-
ter 1II of chapter 73).

“(h)1) The Special Counsel may not re-
spond to any inquiry or provide information
concerning any person making an allegation
under section 1214(a), except in accordance
with the provisions of section 552a of title 5,
United States Code, or as required by any
other applicable Federal law.

“(2) Notwithstanding the exception under
paragraph (1), the Special Counsel may not
respond to any inquiry concerning a matter
described in subparagraph (A) or (B) of sec-
tion 2302(b)(2) in connection with a person
described in paragraph (1)—

“(A) unless the consent of the individual
as to whom the information pertains is ob-
tained in advance; or

“(B) except upon request of an agency
which requires such information in order to
make a determination concerning an indi-
vidual's having access to information the
unauthorized disclosure of which could be
expected to cause exceptionally grave
damage to the national security.

“§ 1213, Provisions relating to disclosures of vio-
lations of law, gross mismanagement, and cer-
tain other matters

“{a) This section applies with respect to—

“(1) any disclosure of information by an
employee, former employee, or applicant for
employment which the employee, former
employee, or applicant reasonably believes
evidences—

“(A) a violation of any law, rule, or regula-
tion; or

“(B) gross mismanagement, a gross waste
of funds, an abuse of authority, or a sub-
stantial and specific danger to public health
or safety,
if such disclosure is not specifically prohib-
ited by law and if such information is not
specifically required by Executive order to
be kept secret in the interest of national de-
fense or the conduct of foreign affairs; and

“(2) any disclosure by an employee,
former employee, or applicant for employ-
ment to the Special Counsel or to the In-
spector General of an agency or another
employee designated by the head of the
agency to receive such disclosures of infor-
mation which the employee, former employ-
ee, or applicant reasonably believes evi-
dences—

“(A) a violation of any law, rule, or regula-
tion; or

“(B) gross mismanagement, a gross waste
of funds, an abuse of authority, or a sub-
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stantial and specific danger to public health
or safety.

“(b) Whenever the Special Counsel re-
ceives information of a type described in
subsection (a) of this section, the Special
Counsel shall review such information and,
within 15 days after receiving the informa-
tion, determine whether there is a substan-
tial likelihood that the information dis-
closes a violation of any law, rule, or regula-
tion, or gross mismanagement, gross waste
of funds, abuse of authority, or substantial
and specific danger to public health and
safety.

“(e)(1) Subject to paragraph (2), if the
Special Counsel makes a positive determina-
tion under subsection (b) of this section, the
Special Counsel shall promptly transmit the
information with respect to which the de-
termination was made to the appropriate
;gearécy head and require that the agency

[ | —

“(A) conduct an investigation with respect
to the information and any related matters
transmitted by the Special Counsel to the
agency head; and

“(B) submit a written report setting forth
the findings of the agency head within 60
days after the date on which the informa-
tion is transmitted to the agency head or
within any longer period of time agreed to
in writing by the Special Counsel.

*“(2) The Special Counsel may require an
agency head to conduct an investigation and
submit a written report under paragraph (1)
only if the information was transmitted to
the Special Counsel by—

“(A) an employee, former employee, or ap-
plicant for employment in the agency which
the information concerns; or

“(B) an employee who obtained the infor-
mation in connection with the performance
?tfi the employee's duties and responsibil-

£s.

“(d) Any report required under subsection
(e) shall be reviewed and signed by the head
of the agency and shall include—

“(1) a summary of the information with
respect to which the investigation was initi-
ated;

(2) a description of the conduct of the in-
vestigation;

“(3) a summary of any evidence obtained
from the investigation;

“(4) a listing of any violation or apparent
violation of any law, rule, or regulation; and

*(5) a description of any action taken or
planned as a result of the investigation,
such as—

“(A) changes in agency rules, regulations,
or practices;

"(B) the restoration of any aggrieved em-
ployee;

“(C) disciplinary action against any em-
ployee; and

“(D) referral to the Attorney General of
any evidence of a criminal violation.

“(e)1) Any such report shall be submitted
to the Special Counsel, and the Special
Counsel shall transmit a copy to the com-
plainant, except as provided under subsec-
tion (f) of this section. The complainant
may submit comments to the Special Coun-
sel on the agency report within 15 days of
having received a copy of the report.

“(2) Upon receipt of any report of the
head of an agency required under subsec-
tion (¢) of this section, the Special Counsel
shall review the report and determine
whether—

“(A) the findings of the head of the
agency appear reasonable; and

‘“(B) the report of the agency under sub-
section (e)(1) of this section contains the in-
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formation required under subsection (d) of
this section.

‘“(3) The Special Counsel shall transmit
any agency report received pursuant to sub-
section (¢) of this section, any comments
provided by the complainant pursuant to
subsection (e)(1), and any appropriate com-
ments or recommendations by the Special
Counsel to the President, the congressional
committees with jurisdiction over the
agency which the disclosure involves, and
the Comptroller General.

“(4) Whenever the Special Counsel does
not receive the report of the agency within
the time prescribed in subsection (c)(2) of
this section, the Special Counsel shall trans-
mit a copy of the information which was
transmitted to the agency head to the Presi-
dent, the congressional committees with ju-
risdiction over the agency which the disclo-
sure involves, and the Comptroller General
together with a statement noting the failure
of the head of the agency to file the re-
quired report.

“(f) In any case in which evidence of a
criminal violation obtained by an agency in
an investigation under subsection (¢) of this
:?ctlon is referred to the Attorney Gener-

“(1) the report shall not be transmitted to
the complainant; and

“(2) the agency shall notify the Office of
Personnel Management and the Office of
Management and Budget of the referral.

“(g)1) If the Special Counsel receives in-
formation of a type described in subsection
(a) from an individual other than an individ-
ual described in subparagraph (A) or (B) of
subsection (c)(2), the Special Counsel may
transmit the information to the head of the
agency which the information concerns.
The head of such agency shall, within a rea-
sonable time after the information is trans-
mitted, inform the Special Counsel in writ-
ing of what action has been or is being
taken and when such action shall be com-
pleted. The Special Counsel shall inform
the individual of the report of the agency
head. If the Special Counsel does not trans-
mit the information to the head of the
agency, the Special Counsel shall return
any documents and other matter provided
by the individual who made the disclosure.

“(2) If the Special Counsel receives infor-
mation of a type described in subsection (a)
from an individual described in subpara-
graph (A) or (B) of subsection (e)2), but
does not make a positive determination
under subsection (b), the Special Counsel
may transmit the information to the head
of the agency which the information con-
cerns, except that the information may not
be transmitted to the head of the agency
without the consent of the individual. The
head of such agency shall, within a reasona-
ble time after the information is transmit-
ted, inform the Special Counsel in writing
of what action has been or is being taken
and when such action will be completed.
The Special Counsel shall inform the indi-
vidual of the report of the agency head.

“(3) If the Special Counsel does not trans-
mit the information to the head of the
agency under paragraph (2), the Special
Counsel shall—

“(A) return any documents and other
matter provided by the individual who made
the disclosure; and

“(B) inform the individual of—

“(i) the reasons why the disclosure may
not be further acted on under this chapter;
and

“(ii) other offices available for receiving
disclosures, should the individual wish to
pursue the matter further.
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“(h) The identity of any individual who
makes a disclosure described in subsection
(a) may not be disclosed by the Special
Counsel without such individual’s consent
unless the Special Counsel determines—

“(1) that the disclosure of the individual's
identity is necessary in order to carry out
the functions of the Special Counsel; or

“(2) that the disclosure of the individual's
identity is necessary because of an immi-
nent danger to public health or safety or
imminent violation of any criminal law.

“(i) Except as specifically authorized
under this section, the provisions of this sec-
tion shall not be considered to authorize dis-
closure of any information by any agency or
any person which is—

“(1) specifically prohibited from disclo-
sure by any other provision of law; or

“(2) specifically required by Executive
order to be kept secret in the interest of na-
gloigsal defense or the conduct of foreign af-
airs.

“(j) With respect to any disclosure of in-
formation described in subsection (a) which
involves foreign intelligence or counterintel-
ligence information, if the disclosure is spe-
cifically prohibited by law or by Executive
order, the Special Counsel shall transmit
such information to the Permanent Select
Committee on Intelligence of the House of
Representatives and the Select Committee
on Intelligence of the Senate.

“§1214. Investigation of prohibited personnel
practices; corrective action

“(a)(1XA) The Special Counsel shall re-
ceive any allegation of a prohibited person-
nel practice and shall investigate the allega-
tion to the extent necessary to determine
whether there are reasonable grounds to be-
lieve that a prohibited personnel practice
has occurred, exists, or is to be taken.

“(B) Within 15 days after the date of re-
ceiving an allegation of a prohibited person-
nel practice under paragraph (1), the Spe-
cial Counsel shall provide written notice to
the person who made the allegation that—

“(i) the allegation has been received by
the Special Counsel; and

“(i1) shall include the name of a person at
the Office of Special Counsel who shall
serve as a contact with the person making
the allegation.

“(C) Unless an investigation is terminated
under paragraph (2), the Special Counsel
shall—

“(i) within 90 days after notice is provided
under subparagraph (B), notify the person
who made the allegation of the status of the
investigation and any action taken by the
Office of the Special Counsel since the
filing of the allegation;

“(ii) notify such person of the status of
the investigation and any action taken by
the Office of the Special Counsel since the
last notice, at least every 60 days after
notice is given under clause (i); and

“(iii) notify such person of the status of
the investigation and any action taken by
the Special Counsel at such time as deter-
mined appropriate by the Special Counsel.

“(2)(A) If the Special Counsel terminates
any investigation under paragraph (1), the
Special Counsel shall prepare and transmit
to any person on whose allegation the inves-
tigation was initiated a written statement
notifying the person of—

“(i) the termination of the investigation;

“(ii) a summary of relevant facts ascer-
tained by the Special Counsel, including the
facts that support, and the facts that do not
support, the allegations of such person; and

“(iii) the reasons for terminating the in-
vestigation.
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“(B) A written statement under subpara-
graph (A) may not be admissible as evidence
in any judicial or administrative proceeding,
without the consent of the person who re-
cgived such statement under subparagraph:
(A).

“(3) Except in a case in which an employ-
ee, former employee, or applicant for em-
ployment has the right to appeal directly to
the Merit Systems Protection Board under
any law, rule, or regulation, any such em-
ployee, former employee, or applicant shall
seek corrective action from the Special
Counsel before seeking corrective action
from the Board. An employee, former em-
ployee, or applicant for employment may
seek corrective action from the Board under
section 1221, if such employee, former em-
ployee, or applicant seeks corrective action
for a prohibited personnel practice de-
scribed in section 2302(b)(8) from the Spe-
cial Counsel and—

“(A)i) the Special Counsel notifies such
employee, former employee, or applicant
that an investigation concerning such em-
ployee, former employee, or applicant has
been terminated; and

“(ii) no more than 60 days have elapsed
since notification was provided to such em-
ployee, former employee, or applicant for
employment that such investigation was ter-
minated; or

“(B) 120 days after seeking corrective
action from the Special Counsel, such em-
ployee, former employee, or applicant has
not been notified by the Special Counsel
that the Special Counsel shall seek correc-
tive action on behalf of such employee,
former employee, or applicant.

“(4) If an employee, former employee, or
applicant seeks a corrective action from the
Board under section 1221, pursuant to the
provisions of paragraph (3)(B), the Special
Counsel may continue to seek corrective
action personal to such employee, former
employee, or applicant only with the con-
sent of such employee, former employee, or
applicant.

“(5) In addition to any authority granted
under paragraph (1), the Special Counsel
may, in the absence of an allegation, con-
duct an investigation for the purpose of de-
termining whether there are reasonable
grounds to believe that a prohibited person-
nel practice (or a pattern of prohibited per-
sonnel practices) has occurred, exists, or is
to be taken.

“(bX}1)(A)Xi) The Special Counsel may re-
quest any member of the Merit Systems
Protection Board to order a stay of any per-
sonnel action for 45 days if the Special
Counsel determines that there are reasona-
ble grounds to belleve that the personnel
action was taken, or is to be taken, as a
result of a prohibited personnel practice.

“(il) Any member of the Board requested
by the Special Counsel to order a stay under
clause (i) shall order such stay unless the
member determines that, under the facts
and circumstances involved, such a stay
would not be appropriate,

“(ili) Unless denied under clause (ii), any
stay under this subparagraph shall be
granted within 3 calendar days (excluding
Saturdays, Sundays, and legal holidays)
after the date of the request for the stay by
the Special Counsel.

“(B) The Board may extend the period of
any stay granted under subparagraph (A)
for any period which the Board considers
appropriate.

“(C) The Board shall allow any agency
which is the subject of a stay to comment to
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the Board on any extension of stay pro-
posed under subparagraph (B).

‘(D) A stay may be terminated by the
Board at any time, except that a stay may
not be terminated by the Board—

“(i) on its own motion or on the motion of
an agency, unless notice and opportunity
for oral or written comments are first pro-
vided to the Special Counsel and the indi-
vidual on whose behalf the stay was or-
dered; or

“(ii) on motion of the Special Counsel,
unless notice and opportunity for oral or
written comments are first provided to the
individual on whose behalf the stay was or-
dered.

“(2)(A) If, in connection with any investi-
gation, the Special Counsel determines that
there are reasonable grounds to believe that
a prohibited personnel practice has oc-
curred, exists, or is to be taken which re-
quires corrective action, the Special Counsel
shall report the determination together
with any findings or recommendations to
the Board, the agency involved and to the
Office of Personnel Management, and may
report such determination, findings and rec-
ommendations to the President. The Special
Counsel may include in the report recom-
mendations for corrective action to be
taken.

“(B) If, after a reasonable period of time,
the agency does not act to correct the pro-
hibited personnel practice, the Special
Counsel may petition the Board for correec-
tive action.

“(C) If the Special Counsel finds, in con-
sultation with the individual subject to the
prohibited personnel practice, that the
agency has acted to correct the prohibited
personnel practice, the Special Counsel
shall file such finding with the Board, to-
gether with any written comments which
the individual may provide.

“(3) Whenever the Special Counsel peti-
tions the Board for corrective action, the
Board shall provide an opportunity for—

“(A) oral or written comments by the Spe-
cial Counsel, the agency involved, and the
Office of Personnel Management; and

‘“(B) written comments by any individual
who alleges to be the subject of the prohib-
ited personnel practice.

“(4)(A) The Board shall order such correc-
tive action as the Board considers appropri-
ate, if the Board determines that the Spe-
cial Counseh has demonstrated that a pro-
hibited personnel practice, other than one
described in section 2302(b)8), has oc-
curred, exists, or is to be taken.

“(B)(i) Subject to the provisions of clause
(i), in any case involving an alleged prohib-
ited personnel practice as described under
section 2302(b)8), the Board shall order
such corrective action as the Board cojsiders
appropriate if the Special Counseh has
delonstrated that a disclosure described
under section 2302(b)(8) was a factor in the
personnel action which was taken or is to be
taken against the individual.

“(ii) Corrective action under clause (i)
may not be ordered if the agency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of such disclosure.

“(e)(1) Judicial review of any final order
or decision of the Board under this section
may be obtained—

“(A) by any employee, former employee,
or applicant for employment adversely af-
fected by such order or decision; or

“{B) by the Special Counsel.

“(2) A petition for review under this sub-
section shall be filed with such court, and
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within such time, as provided for under sec-
tion 7703(b).

“(d)(1) If, in connection with any investi-
gation under this subchapter, the Special
Counsel determines that there is reasonable
cause to believe that a criminal violation
has occurred, the Special Counsel shall
report the determination to the Attorney
General and to the head of the agency in-
volved, and shall submit a copy of the
report to the Director of the Office of Per-
sonnel Management and the Director of the
Office of Management and Budget.

“(2) In any case in which the Special
Counsel determines that there are reasona-
ble grounds to believe that a prohibited per-
sonnel practice has occurred, exists, or is to
be taken, the Special Counsel shall proceed
with any investigation or proceeding
unless—

“(A) the alleged violation has been report-
ed to the Attorney General;, and

“(B) the Attorney General is pursuing an
investigation, in which case the Special
Counsel has discretion as to whether to pro-

“(e) If, in connection with any investiga-
tion under this subchapter, the Special
Counsel determines that there is reasonable
cause to believe that any violation of any
law, rule, or regulation has occurred other
than one referred to in subsection (b) or (d),
the Special Counsel shall report such viola-
tion to the head of the agency involved. The
Special Counsel shall require, within 30
days after the receipt of the report by the
agency, a certification by the head of the
agency which states—

“(1) that the head of the agency has per-
sonally reviewed the report; and

*(2) what action has been or is to be
ta;ken, and when the action will be complet-
ed.

“(f) During any investigation initiated
under this subchapter, no disciplinary
action shall be taken against any employee
for any alleged prohibited activity under in-
vestigation or for any related activity with-
out the approval of the Special Counsel.

“§ 1215. Disciplinary action

‘“(a)(1) Except as provided in subsection
(b), if the Special Counsel determines that
disciplinary action should be taken against
any employee for having—

“(A) committed a prohibited personnel
practice,

“(B) violated the provisions of any law,
rule, or regulation, or engaged in any other
conduct within the jurisdiction of the Spe-
cial Counsel as described in section 1216, or

“(C)» knowingly and willfully refused or
failed to comply with an order of the Merit
Systems Protection Board,
the Special Counsel shall prepare a written
complaint against the employee containing
the Special Counsel's determination, togeth-
er with a statement of supporting facts, and
present the complaint and statement to the
employee and the Board, in accordance with
this subsection.

“(2) Any employee against whom a com-
plaint has been presented to the Merit Sys-
tems Protection Board under paragraph (1)
is entitled to—

“(A) a reasonable time to answer orally
and in writing, and to furnish affidavits and
other documentary evidence in support of
the answer;

“(B) be represented by an attorney or
other representative;

“(C) a hearing before the Board or an ad-
ministrative law judge appointed under sec-
tion 3105 and designated by the Board;

October 3, 1988

“(D) have a transcript kept of any hearing
under subparagraph (C); and

‘“(E) a written decision and reasons there-
for at the earliest practicable date, includ-
ing a copy of any final order imposing disci-
plinary action.

‘“(3) A final order of the Board may
impose disciplinary action consisting of re-
moval, reduction in grade, debarment from
Federal employment for a period not to
exceed 5 years, suspension, reprimand, or an
:.:sggnent of a civil penalty not to exceed

“(4) There may be no administrative
appeal from an order of the Board. An em-
ployee subject to a final order imposing dis-
ciplinary action under this subsection may
obtain judicial review of the _order by filing
a petition therefor with such court, and
within such time, as provided for under sec-
tion T703(b).

“(5) In the case of any State or local offi-
cer or employee under chapter 15, the
Board shall consider the case in accordance
with the provisions of such chapter.

“(b) In the case of an employee in a confi-
dential, policy-making, policy-determining,
or policy-advocating position appointed by
the President, by and with the advice and
consent of the Senate (other than an indi-
vidual in the Foreign Service of the United
States), the complaint and statement re-
ferred to in subsection (a)(1), together with
any response of the employee, shall be pre-
sented to the President for appropriate
action in lieu of being presented under sub-
section (a).

“(eX1) In the case of members of the uni-
formed services and individuals employed by
any person under contract with an agency
to provide goods or services, the Special
Counsel may transmit recommendations for
disciplinary or other appropriate action (in-
cluding the evidence on which such recom-
mendations are based) to the head of the
agency concerned.

“(2) In any case in which the Special
Counsel transmits recommendations to an
agency head under paragraph (1), the
agency head shall, within 60 days after re-
ceiving such recommendations, transmit a
report to the Special Counsel on each rec-
ommendation and the action taken, or pro-
posed to be taken, with respect to each such
recommendation.

“§1216. Other matters within the jurisdiction of
the Office of Special Counsel

‘“(a) In addition to the authority other-
wise provided in this chapter, the Special
Counsel shall, except as provided in subsec-
tion (b), conduet an investigation of any al-
legation concerning—

“(1) political activity prohibited under
subchapter III of chapter 73, relating to po-
litical activities by Federal employees;

“(2) political activity prohibited under
chapter 15, relating to political activities by
certain State and local officers and employ-

ees;

“(3) arbitrary or capricious withholding of
information prohibited under section 552,
except that the Special Counsel shall make
no investigation of any withholding of for-
eign intelligence or counterintelligence in-
formation the disclosure of which is specifi-
cally prohibited by law or by Executive
order;

““(4) activities prohibited by any civil serv-
ice law, rule, or regulation, including any ac-
tivity relating to political intrusion in per-
sonnel decisionmaking; and

“(5) involvement by any employee in any
prohibited discrimination found by any
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court or appropriate administrative author-
ity to have occurred in the course of any
personnel action.

“(b) The Special Counsel shall make no
investigation of any allegation of any pro-
hibited activity referred to in subsection
(a)5), if the Special Counsel determines
that the allegation may be resolved more
appropriately under an administrative ap-
peals procedure,

“(eX1) If an investigation by the Special
Counsel under subsection (a)1) substanti-
ates an allegation relating to any activity
prohibited under section 7324, the Special
Counsel may petition the Merit Systems
Protection Board for any penalties provided
for under section 7325.

“(2) If the Special Counsel receives an al-
legation concerning any matter under para-
graph (3), (4), or (5) of subsection (a), the
Special Counsel may investigate and seek
corrective action under section 1214 in the
same way as if a prohibited personnel prac-
tice were involved.

“§ 1217. Transmittal of information to Congress

“Notwithstanding any other provision of
law or any rule, regulation, or policy direc-
tive, the Special Counsel or any employee of
the Special Counsel designated by the Spe-
cial Counsel, may transmit to the Congress
on the request of any committee or subcom-
mittee thereof, by report, testimony, or oth-
erwise, information and views on functions,
responsibilities, or other matters relating to
the Office, without review, clearance, or ap-
proval by any other administrative author-
ity.

“§1218, Annual report

“The Special Counsel shall submit an
annual report to the Congress on the activi-
ties of the Special Counsel, including the
number, types, and disposition of allega-
tions of prohibited personnel practices filed
with it, investigations conducted by it, and
actions initiated by it before the Merit Sys-
tems Protection Board, as well as a descrip-
tion of the recommendations and reports
made by it to other agencies pursuant to
this subchapter, and the actions taken by
the agencies as a result of the reports or
recommendations. The report required by
this section shall include whatever recom-
mendations for legislation or other action
by Congress the Special Counsel may con-
sider appropriate.

“§ 1219. Public information

“(a) The Special Counsel shall maintain
and make available to the public—

“(1) a list of noncriminal matters referred
to heads of agencies under subsection (c) of
section 1213, together with reports from
heads of agencies under subsection (eX1XB)
of such section relating to such matters;

“(2) a list of matters referred to heads of
agencies under section 1215(c)(2);

“(3) a list of matters referred to heads of
agencies under subsection (f) of section
1214, together with certifications from
heads of agencies under such subsection;
and

“(4) reports from heads of agencies under
section 1213(g)(1).

“(b) The Special Counsel shall take steps
to ensure that any list or report made avail-
able to the public under this section does
not contain any information the disclosure
of which is prohibited by law or by Execu-
tive order requiring that information be
kept secret in the interest of national de-
fense or the conduct of foreign affairs.
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“SUBCHAPTER III-INDIVIDUAL
RIGHT OF ACTION IN CERTAIN RE-
PRISAL CASES

“§ 1221. Individual right of action in certain re-
prisal cases

“(a) Subject to the provisions of subsec-
tion (b) of this section and subsection
1214(a)(3), an employee, former employee,
or applicant for employment may, with re-
spect to any personnel action taken, or pro-
posed to be taken, against such employee,
former employee, or applicant for employ-
ment, as a result of a prohibited personnel
practice described in section 2302(b)(8), seek
corrective action from the Merit Systems
Protection Board.

“(b) This section may not be construed to
prohibit any employee, former employee, or
applicant for employment from seeking cor-
rective action from the Merit Systems Pro-
tection Board before seeking corrective
action from the Special Counsel, if such em-
ployee, former employee, or applicant for
employment has the right to appeal directly
to the Board under any law, rule, or regula-

ion.

“(eX1) Any employee, former employee, or
applicant for employment seeking corrective
action under subsection (a) may request
that the Board order a stay of the personnel
action involved.

“(2) Any stay requested under paragraph
(1) shall be granted within 10 calendar days
(excluding Saturdays, Sundays, and legal
holidays) after the date the request is made,
if the Board determines that such a stay
would be appropriate.

“(3)A) The Board shall allow any agency
which would be subject to a stay under this
subsection to comment to the Board on such
stay request.

“(B) Except as provided in subparagraph
(C), a stay granted under this subsection
shall remain in effect for such period as the
Board determines to be appropriate.

“(C) The Board may modify or dissolve a
stay under this subsection at any time, if
the Board determines that such a modifica-
tion or dissolution is appropriate.

“(d)(1) At the request of an employee,
former employee, or applicant for employ-
ment seeking corrective action under sub-
section (a), the Board may issue a subpoena
for the attendance and testimony of any
person or the production of documentary or
other evidence from any person if the Board
finds that such subpoena is necessary for
the development of relevant evidence.

“(2) A subpoena under this subsection
may be issued, and shall be enforced, in the
same manner as applies in the case of sub-
poenas under section 1204.

“(eX1) Subject to the provisions of para-
graph (2), in any case involving an alleged
prohibited personnel practice as described
under section 2302(b)(8), the Board shall
order such corrective action as the Board
considers appropriate if the employee,
former employee, or applicant for employ-
ment has demonstrated that a disclosure de-
scribed under section 2302(b)(8) was a factor
in the personnel action which was taken or
is to be taken against such employee,
former employee, or applicant.

“(2) Corrective action under paragraph (1)
may not be ordered if the agency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of such disclosure.

“(f)(1) A final order or decision shall be
rendered by the Board as soon as practica-
ble after the commencement of any pro-
ceeding under this section.
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“(2) A decision to terminate an investiga-
tion under subchapter II may not be consid-
ered in any action or other proceeding
under this section.

“(g) If an employee, former employee, or
applicant for employment is the prevailing
party, and the decision is based on a finding
of a prohibited personnel practice, the
agency involved shall be liable to the em-
ployee, former employee, or applicant for
reasonable attorney's fees and any other
reasonable costs incurred.

“thX1) An employee, former employee, or
applicant for employment adversely affect-
ed or aggrieved by a final order or decision
of the Board under this section may obtain
judicial review of the order or decision.

“(2) A petition for review under this sub-
section shall be filed with such court, and
within such time, as provided for under sec-
tion 7703(b).

“(i) Subsections (a) through (h) shall
apply in any proceeding brought under sec-
tion 7513(d) if, or to the extent that, a pro-
hibited personnel practice as defined in sec-
tion 2302(b)(8) is alleged.

“(j) In determining the appealability of
any case involving an allegation made by an
individual under the provisions of this chap-
ter, neither the status of an individual
under any retirement system established
under a Federal statute nor any election
made by such individual under any such
system may be taken into account.

“§ 1222, Availability of other remedies

“Except as provided in section 1221(i),
nothing in this chapter or chapter 23 shall
be construed to limit any right or remedy
available under a provision of statute which
1253 outside of both this chapter and chapter

(b) CONFORMING AMENDMENT.—The analy-
sis for part II of title 5 of the United States
Code is amended by striking the item relat-
}nx to chapter 12 and inserting the follow-
ng:

'“12. Merit Systems Protection Board, Office
of Special Counsel, and Indi-
vidual Right of Action 1201".
SEC. 4. REPRISALS.

(a) AMENDMENTS TO SECTION 2302(b)(8).—
Section 2302 (b)(8) of title 5, United States
Code, is amended—

(1) by inserting “, or threaten to take or
fail to take,” after “take or fail to take";

(2) by striking out “as a reprisal for" and
inserting in lieu thereof “because of”";

(3) in subparagraph (A) by striking out “a
disclosure” and inserting in lieu thereof
‘“‘any disclosure”;

(4) in subparagraph (AXii) by inserting
“gross"” before “mismanagement’’;

(5) in subparagraph (B) by striking out “a
disclosure” and inserting in lieu thereof
“any disclosure”; and

(6) in subparagraph (BXii) by inserting
“gross” before “mismanagement”,

(b) AMENDMENT TO SECTION 2302(b)}9).—
Section 2302(bX9) of title 5, United States
Code, is amended to read as follows:

“(9) take or fail to take, or threaten to
take or fail to take, any personnel action
against any employee or applicant for em-
ployment because of —

“(A) the exercise of any appeal, com-
plaint, or grievance right granted by any
law, rule, or regulation;

“(B) testifying for or otherwise lawfully
assgisting any individual in the exercise of
any right referred to in subparagraph (A);

“(C) cooperating with or disclosing infor-
mation to the Inspector General of an
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agency, or the Special Counsel, in accord-
ance with applicable provisions of law; or
“(D) for refusing to obey an order that
would require the individual to violate a
law;".
SEC. 5. PREFERENCE IN TRANSFERS FOR WHISTLE-
BLOWE

(a) IN GENERAL.—Subchapter IV of chap-
ter 33 of title 5, United States Code, is
amended by adding at the end thereof the
following new section:

“§ 3352. Preference in transfers for employees
making certain disclosures

“(a) Subject to the provisions of subsec-
tions (d) and (e), in filling a position within
any Executive agency, the head of such
agency may give preference to any employ-
ee of such agency, or any other Executive
agency, to transfer to a position of the same
status and tenure as the position of such
employee on the date of applying for a
transfer under subsection (b) if—

“(1) such employee is otherwise qualified
for such position;

“(2) such employee is eligible for appoint-
ment to such position; and

“(3) the Merit Systems Protection Board
makes a determination under the provisions
of chapter 12 that a prohibited personnel
action described under section 2302(b)(8)
was taken against such employee.

“(b) An employee who meets the condi-
tions described under subsection (a)(1), (2),
and (3) may voluntarily apply for a transfer
to a position, as described in subsection (a),
within the Executive agency employing
such employee or any other Executive
agency.

“(¢) If an employee applies for a transfer
under the provisions of subsection (b) and
the selecting official rejects such applica-
tion, the selecting official shall provide the
employee with a written notification of the
reasons for the rejection within 30 days
after receiving such application.

“(d) An employee whose application for
transfer is rejected under the provisions of
subsection (¢) may request the head of such
agency to review the rejection. Such request
for review shall be submitted to the head of
the agency within 30 days after the employ-
ee receives notification under subsection (c).
Within 30 days after receiving a request for
review, the head of the agency shall com-
plete the review and provide a written state-
ment of findings to the employee and the
Merit Systems Protection Board.

“(e) The provisions of subsection (a) shall
apply with regard to any employee—

“(1) for no more than 1 transfer;

“(2) for a transfer from or within the
agency such employee is employed at the
time of a determination by the Merit Sys-
tems Protection Board that a prohibited
personnel action as described under section
2302(b)(8) was taken against such employee;
and

“(3) no later than 18 months after such a
determination is made by the Merit Systems
Protection Board.

“({) Notwithstanding the provisions of
subsection (a), no preference may be given
to any employee applying for a transfer
under subsection (b), with respect to a pref-
erence eligible (as defined under section
2108(3)) applying for the same position.”.

(b) TECHNICAL AMENDMENT.—The table of
sections for chapter 33 of title 5, United
States Code, is amended by inserting after
the item relating to section 3351 the follow-
ing:

*3352, Preference in transfers for employees
making certain disclosures.”.
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SEC. 6, INTERIM RELIEF.

Section 7701 of title 5, United States Code,
is amended—

(1) by redesignating subsection (b) as
paragraph (1) of subsection (b); and

(2) by adding at the end thereof the fol-
lowing new paragraph:

“(2)A) If an employee or applicant for
employment is the prevailing party in an
appeal under this subsection, the employee
or applicant shall be granted the relief pro-
vided in the decision effective upon the
making of the decision, and remaining in
effect pending the outcome of any petition
for review under subsection (e), unless—

“(i) the deciding official determines that
the granting of such relief is not appropri-
ate; or

“(iiXI) the relief granted in the decision
provides that such employee or applicant
shall return or be present at the place of
employment during the period pending the
outcome of any petition for review under
subsection (e); and

“(II) the employing agency, subject to the
provisions of subparagraph (B), determines
that the return or presence of such employ-
ee or applicant is unduly disruptive to the
work environment.

“(B) If an agency makes a determination
under subparagraph (A)(iiXII) that pre-
vents the return or presence of an employee
at the place of employment, such employee
shall receive pay, compensation, and all
other benefits as terms and conditions of
employment during the period pending the
outcome of any petition for review under
subsection (e).

“(C) Nothing in the provisions of this
paragraph may be construed to require any
award of back pay or attorney fees be paid
before the decision is final.”.

SEC. 7. SAVINGS PROVISIONS.

(a) ORDERS, RULES, AND REGULATIONS.—All
orders, rules, and regulations issued by the
Merit Systems Protection Board or the Spe-
cial Counsel before the effective date of this
Act shall continue in effect, according to
their terms, until modified, terminated, su-
perseded, or repealed.

(b) ADMINISTRATIVE PROCEEDINGS.—NoO pro-
vision of this Act shall affect any adminis-
trative proceeding pending at the time such
provisions take effect. Orders shall he issued
in such proceedings, and appeals shall be
taken therefrom, as if this Act had not been
enacted.

(¢) Svuirs aNp OTHER PROCEEDINGS.—No
suit, action, or other proceeding lawfully
commenced by or against the members of
the Merit Systems Protection Board, the
Special Counsel, or officers or employees
thereof, in their official capacity or in rela-
tion to the discharge of their official duties,
as in effect immediately before the effective
date of this Act, shall abate by reason of the
enactment of this Act. Determinations with
respect to any such suit, action, or other
proceeding shall be made as if this Act had
not been enacted.

SEC. 8. AUTHORIZATION OF APPROPRIATIONS; RE-
STRICTION RELATING TO APPROPRIA-
TIONS UNDER THE CIVIL SERVICE
REFORM ACT OF 1978; TRANSFER OF
FUNDS.

(a) AUTHORIZATION OF APPROPRIATIONS,—
There are authorized to be appropriated,
out of any moneys in the Treasury not oth-
erwise appropriated—

(1) for each of fiscal years 1989, 1990,
1991, 1992, and 1993, $20,000,000 to carry
out subchapter I of chapter 12 of title 5,
United States Code (as amended by this
Act); and
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(2) for each of fiscal years 1989, 1990, and
1991, $5,000,000 to carry out subchapter II
of chapter 12 of title 5, United States Code
(as amended by this Act).

(b) RESTRICTION RELATING TO APPROFRIA-
TIONS UNDER THE CIvIL SERVICE REFORM AcT
or 1978.—No funds may be appropriated to
the Merit Systems Protection Board or the
Office of Special Counsel pursuant to sec-
tion 903 of the Civil Service Reform Act of
1978 (b U.S.C. 5509 note).

(c) TRANSFER OF FuUNDS.—The personnel,
assets, liabilities, contracts, property,
records, and unexpended balances of appro-
priations, authorizations, allocations, and
other funds employed, held, used, arising
from, available or to be made available to
the Special Counsel of the Merit Systems
Protection Board are, subject to section
1531 of title 31, United States Code, trans-
ferred to the Special Counsel referred to in
section 1211 of title 5, United States Code
(as added by section 3(a) of this Act), for ap-
propriate allocation.

SEC. 9. TECHNICAL AND CONFORMING AMEND-
MENTS,

(a)(1) Section 2303(c) of title 5, United
States Code, is amended by striking “the
provisions of section 1206" and inserting
“applicable provisions of sections 1214 and
1221,

(2) Sections 7502, T512(E), 7521(bXC), and
7542 of title 5, United States Code, are
amended by striking “1206” and inserting
*“1216".

(3) Section 1109(a) of the Foreign Service
Act of 1980 (22 U.S.C. 413%(a)) is amended
by striking 1206 and inserting “1214 or
1221".

(b) Section 3393(g) of title 5, United
States Code, is amended by striking “1207"
and inserting “1215".

SEC. 10. BOARD RESPONDENT.

Section T703(a)2) of title 5, United States
Code, is amended to read as follows:

“(2) The Board shall be named respondent
in any proceeding brought pursuant to this
subsection, unless the employee or applicant
for employment seeks review of a final
order or decision on the merits on the un-
derlying personnel action or on a reqguest
for attorney fees, in which case the agency
responsible for taking the personnel action
shall be the respondent.”.

SEC. 11, EFFECTIVE DATE.

This Act and the amendments made by
this Act shall take effect 90 days following
the date of enactment of this Act,

The SPEAKER pro tempore. Is a
second damanded?

Mr. HORTON. Mr.
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection,

The SPEAKER pro tempore. The
gentlewoman from Colorado [Mrs.
ScHROEDER] will be recognized for 20
minutes and the gentleman from New
York [Mr. HorToN] will be recognized
for 20 minutes.

The Chair recognizes the gentle-
woman from Colorado [Mrs. SCHROE-
DER].

Mrs. SCHROEDER. Mr. Speaker, If
there were an Olympic event in legis-
lative compromise—a sport in which
perserverance, intelligence, charm,
and steadfastness played pivotal

Speaker, I
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roles—the Gold Medalist would be
Frank HoRTON. Because of FRANK
HorTON's efforts, we are able to
present to the House a whistleblower
protection bill supported by both the
Reagan administration and the ACLU;
a bill endorse by Federal unions and
managers.

The Committee on Post Office and
Civil Service reported H.R. 25, strong
whistleblower legislation, 14 months
ago. The administration opposed that
bill. Representative HorTon told them
that was not good enough. He con-
vinced OMB Deputy Director Joe
Wright that good whistleblower  pro-
tection legislation which the adminis-
tration could support could be devel-
oped. Frankly, I was a doubter: I was
not sure a good compromise could be
reached. Well, FrRaNnk HorTonN forced
us to negotiate. It was long, it was not
pleasant; but, it resulted in a good bill
which everyone can support.

Congress in 1978 created statutory
whistleblower protection for Federal
employees in the Civil Service Reform
Act. That scheme has failed for two
basic reasons: first, the Merit Systems
Protection Board and the courts have
construed the law very narrowly, vir-
tually wiping out recourse for whistle-
blowers. Second, the Special Counsel—
the official established to protect em-
ployees—misunderstood its job. The
Special Counsel said it was trying to
protect the merit system. But, instead
of trying to protect victims of prohib-
ited personnel practices, the Special
Counsel started attacking the very
people who came to the office for
help.

In this bill, we deal with both prob-
lems. We specifically reverse or modify
a number of MSPB and judicial deci-
sions. Most importantly, the Board
created an affirmative defense for
agencies which provided that if an
agency could show that there were
other grounds to take a personnel
action, the action would stand even if
the action was taken largely for im-
proper, retaliatory motives. We re-
write the test to make it quite easy for
a whistleblower to prove a prima facie
case of retaliation and to force the
agency to prove, by clear and convine-
ing evidence, that the action would
have been taken in the absence of the
protected disclosure.

Courts held that, where an employee
went to the Special Counsel and the
Special Counsel decided not to help,
the employee was out of luck. We
eliminate that problem by giving em-
ployees an individual right of action to
take their cases to the Board. MSPB
decided it had no power to issue orders
to protect witnesses during Special
Counsel investigations, that it had no
power to order interim relief for em-
ployees winning at the administrative
judge level, and that an employee who
decided to take his or her retirement
when faced with an adverse action,
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could not then appeal the adverse
action, All these decisions were bad
and we reverse them in this bill. The
courts said that MSPB could not
defend its own jurisdiction or proce-
dures in court on appeal. That deci-
sion was silly, so we reverse that deci-
sion as well.

As for the conduct of the Office of
Special Counsel, correction required
precise provisions limiting the author-
ity of the Special Counsel. We made
the office an independent agency to
avoid any possibility of undue influ-
ence. We limited the Special Counsel’s
ability to intervene in cases, and re-
lease information, and we stripped
away the office’s power to block em-
ployees’ access to the MSPB. And, we
wrote in a purposes section to clearly
communicate that the job of the Spe-
cial Counsel is to represent and pro-
tect employees and never act to their
detriment. To hold the Special Coun-
sel accountable to do the job right, we
wrote a 3-year sunset into the bill. If
Special Counsel returns to the sort of
antiemployee conduct it has so fre-
quently exhibited in the past, the
office will be terminated on September
30, 1991.

Because of the imminent end of the
session, we skipped conference and
worked out an agreed version with the
Senate, which is the bill we are pre-
senting today. To explain the compro-
mises contained in this version, we de-
veloped a joint explanatory statement
which follows:

JOINT EXPLANATORY STATEMENT
INTRODUCTION

The Senate, on August 8, 1988, passed S.
508, the Whistleblower Protection Act (See
S. Rpt. 100-413). One year earlier, on
August 5, 1987, the House Committee on
Post Office and Civil Service favorably re-
ported H.R. 25 (See H. Rpt. 100-274).

From the time that the House Committee
reported the legislation in August 1987 to
the present, there have been extensive nego-
tiations to develop a version of H.R. 25
which would be acceptable to the Adminis-
tration and address the serious problems
with the current federal employee whistle-
blower protection scheme. The negotiations
culminated in a draft dated September 22,
1988. Due to the imminent end of the 100th
Congress, Rep. Pat Schroeder and Rep.
Frank Horton, the House sponsors of the
legislation, decided that it would expedite
consideration if differences between S. 508,
as passed, and the September 22 draft of
H.R. 25 could be resolved prior to House
consideration.

The amendment brought to the House
today, October 3, is the result of those nego-
tiations with the Senate. If the House
passes the Senate bill with the amendment,
the same language will be presented to the
Senate. Senate passage will clear the legisla-
tion for the President.

This joint explanatory statement explains
new provisions of the version being consid-
ered. Some provislons in the amendment
were contained in both H.R. 25, as reported,
and 8. 508, as passed. Those provisions are
not discussed in this document but are fully
discussed in the Senate report, the House
report, or both.
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Code sections cited are in title 5, United
States Code, as amended by the House
amendment.

1. Purpose

Section 2(b) of the bill lays out the pur-
pose of the bill. Simply stated, the bill seeks
to eliminate two types of impediments
which have made it unduly difficult for
whistleblowers and other victims of prohib-
ited personnel practices to win redress. One
category of impediments is a string of re-
strictive Merit Systems Protection Board
and federal court decisions. Specific provi-
sions of the bill modify or overturn inappro-
priate administrative or judicial determina-
tions and make it more likely that whistle-
blowers and other victims of prohibited per-
sonnel practices will win their cases.

The second category of impediments are
due to the policies of the Office of Special
Counsel and stem from the Special Coun-
sel’s view of its role. The clear intent of the
Civil Service Reform Act of 1978 (P.L. 94-
454) was that the Special Counsel should
protect and defend the rights of employees
who were the victims of prohibited person-
nel practices. Nevertheless, the Office of
Special Counsel determined that its role was
to protect the merit system. And, as the
General Accounting Office pointed out in
its 1985 report on the operations of the
Office of Special Counsel (GAO/GGD-85-
53), the law could be read to support the
Special Counsel's view.

The two divergent views of the role of the
Office of Special Counsel—protection of the
victims of prohibited personnel practices
and protection of the merit system—do not
conflict in most cases. However, the Special
Counsel's view of the role of the Office—
protecting the merit system—can and has
led to instances in which the Special Coun-
sel has acted to the actual detriment of em-
ployees seeking help from that Office. Such
instances are at odds with our view of the
very purpose of this Office. The purpose set
out in section 2, as well as a number of oper-
ative provisions contained in the bill, is in-
tended to foreclose the possibility that the
Special Counsel will act to the detriment of
an employee who comes to the Special
Counsel for help.

There should be no doubt about legisla-
tive intent in passing this bill, Individuals
should be able to go to the Special Counsel
to make a disclosure under section 1213 of
title 5, United States Code, to complain
about a prohibited personnel practice under
section 1214, or to allege a violation of an-
other law within the jurisdiction of the Spe-
cial Counsel under section 1216, without any
fear that the information they provide or
the investigation their disclosure triggers is
used against them. Simply put, the Special
Counsel must never act to the detriment of
employees who legitimately seek the help of
the Special Counsel. Unless employees have
confidence that they will not be hurt by
going to the Special Counsel—that the Spe-
cial Counsel is a safe haven—the Office can
never be as effective as Congress intends in
protecting vietims of prohibited personnel
practices.

Language in the Senate-passed bill saying
that the Special Counsel may not act con-
trary to the interests of employees was de-
leted as unnecessary.

2. Antiharassment authority of Board

Section 1204(e)(1)(B) authorizes the Merit
Systems Protection Board to grant protec-
tive orders to protect a witness or other in-
dividual from harassment either during a
proceeding before the Board or during a
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Special Counsel investigation. Such an
order may be granted upon a request from
the Special Counsel or any other person,
whether or not a party to the case, or on
the Board's own motion except that an
agency may not request a protective order
concerning an investigation by the Office of

Special Counsel during the course of such

investigation.

This provision is intended to protect wit-
nesses in order to aid the fact-finding proc-
ess. Without the candid and honest testimo-
ny of those involved in the underlying rele-
vant facts, unimpeded by threats or intimi-
dation, prohibited personnel practice cases
could easily be undermined by the defen-
dent agency. The authority granted to the
Board under this provision is intended to
protect employees who are cooperating with
such investigation from harassment by
other employees.

3. Special Counsel intervention in adverse
action and independent right of action
cases
Section 1212(d) establishes the rules

under which the Special Counsel may inter-

vene in proceedings before the Merit Sys-
tems Protection Board. Where the proceed-
ing is an appeal from an adverse action
under section 7701 of title 5, United States

Code, or an individual right of action, cre-

ated by newly added section 1221 of title 5,

United States Code, the general rule is that

the Special Counsel may not intervene with-

out the consent of the individual bringing
the action.

Two exceptions are provided. One excep-
tion, contained in section 1212(d)(2XB)(i)
provides that the Special Counsel may in-
tervene where the individual has been
charged by the agency with conduct consti-
tuting a prohibited personnel practice and
the Special Counsel has reasonable grounds
to believe that such a prohibited personnel
practice has occurred, exists, or is to be
taken. The Special Counsel could only have
such reasonable grounds where through its
independent investigation, the Special
Counsel has uncovered probative evidence
concerning the employee's alleged prohibit-
ed personnel practice. Under no other cir-
cumstances is intervention, without the con-
sent of the individual bringing the action,

permitted.

It should be noted that the Special Coun-
sel can intervene to argue that the conduct
alleged by the agency constitutes a prohibit-
ed personnel practice other than the one al-
leged by the agency. It is not permissible,
however, for the Special Counsel to inter-
vene and assert a prohibited personnel prac-
tice based on different conduct from the
conduct which serves as the basis of the
agency's action.

The other exception, spelled out in section
1212(d}2XBXii) concerns cases in which the
Special Counsel has granted a waiver to an
agency to proceed with disciplinary action
notwithstanding the pendency of a Special
Counsel investigation.

In addition, this provision authorizes the
Special Counsel to “otherwise participate”
in proceedings before the Board. This lan-
guage is intended to authorize the Special
Counsel to file amicus briefs on points of
law,. It is not intended to permit the Special
Counsel to examine witnesses, introduce evi-
dence, or otherwise participate in the devel-
opment of the facts of the case, without the
consent of the individual bringing the
action.

Under no circumstances may the Special
Counsel engage in ex parte contacts with
the agency or supply information to agency
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management which would serve as the basis
for agency action against an employee. Once
again, the Special Counsel should not act to
the deteriment of employees who legiti-
mately seek the Office’s help.

4. Special Counsel release of information

about investigations

Section 1212(h) governs the Special Coun-
el’s response to inquiries and provision of in-
formation concerning individuals who come
to the Special Counsel for help. Again, the
policy behind this provision is that employ-
ees should be able to go to the Special
Cotinsel without fear of information being
used against them. Section 1212(h)1) pro-
vides that disclosures can only be made in
accordance with the provisions of the Priva-
cy Act. The language “as required by any
other applicable Federal law” is intended to
apply only in cases in which a statute specif-
ically requires the Special Counsel to pro-
vide information otherwise protected by
this section. It does not authorize the Spe-
cial Counsel to disclose such information
simply because the Special Counsel believes
that such disclosure would facilitate the op-
eration of another statute.

Section 1212(hX2) states that, regardless
of what the Privacy Act or some future en-
actment may provide, the Special Counsel
can only release information concerning an
employee’s work performance, ability, apti-
tude, general qualifications, character, loy-
alty, or suitability under one of two circum-
stances. First, the information can be re-
leased with the advance written consent of
the individual to whom the information per-
tains. Second, the information can be re-
leased to a federal agency when that agency
is conducting a background check to clear
an employee for access to Top Secret infor-
mation, Sensitive Compartmented Informa-
tion (SCI), or Q restricted data relating to
atomic energy. The statutory language “in-
formation the unauthorized disclosure of
which could be expected to cause exception-
ally grave danger to the national security”
comes directly from Executive Order No.
12356 and constitutes the definition of Top
Secret information. The Special Counsel
may not provide any information for a suit-
ability check, a preemployment screening,
whether by a private or governmental em-
ployer, or a background investigation for a
clearance to Secret, Confidential or R re-
stricted data.

It is assumed that agencies conducting se-
curity clearance background checks will not
establish procedures under which the Spe-
cial Counsel is queried for any and all infor-
mation it possesses on any individual who is
being investigated for a high level clearance.
Rather, inquiries will only be made when
the investigators are following a lead other-
wise uncovered which takes them to the
Office of Special Counsel,

The restrictions on the disclosure of infor-
mation cover both the period during which
the investigation is occurring and the period
after the investigation is complete.

5. Protection of identity of individuals
making whistleblowing disclosures to Spe-
cial Counsel

Section 1213(hX2) provides that the Spe-
cial Counsel may disclose the identity of an
individual who discloses information to the
Special Counsel only (1) with the individ-
ual's consent; (2) where necessary to carry
out the functions of the Special Counsel;
and (3) where ‘“‘necessary because of an im-
minent danger to public health or safety or
imminent violation of any criminal law.”
Again, the overriding purpose of the bill is
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to protect individuals who seek the assist-
ance of the Special Counsel; they should
not be subject to harm because they sought
help. These exceptions are to be defined
narrowly.

The exception concerning the carrying
out of the functions of the Special Counsel
means that a specific statutory of the Spe-
cial Counsel that a specific disclosure of the
individual’s name. For example, a decision
by the Special Counsel to initiate an action
before the MSPB may necessitate the dis-
closure of the identity of the individual on
whose behalf the action is initiated. This
provision is not intended to permit the Spe-
cial Counsel to disclose an individual’s iden-
tity;, without that individual's consent,
merely because such disclosure could be
helpful in an investigation.

The imminent danger exception recog-
nizes the countervailing public interest in
protecting health and safety. The exception
is quite narrow: it might be used, for exam-
ple, where the Special Counsel learns that
the individual making the disclosure plans
to take violent action against a supervisor.

6. Exhaustion requirement prior to filing
individual right of action

Section 1214(a)3) provides that employ-
ees, former employees, and applicants for
employment must first seek the assistance
of the Office of Special Counsel before
bringing an individual right of action under
section 1221, If the Special Counsel notifies
the individual that the investigation has
been terminated, the individual has 60 days
in which to file an independent right of
action. If the individual receives no notice of
termination of the investigation within 120
days of filing the complaint, he or she may
file an individual right of action at any time
after the 120 day period has elapsed.

7. Burden of proof

The bill makes it easier for an individual
(or the Special Counsel on the individual’'s
behalf) to prove that a whistleblower repris-
al has taken place. To establish a prima
facie case, an individual must prove that the
whistleblowing was a factor in the personnel
action. This supersedes the existing require-
ment that the whistleblowing was a sub-
stantial, motivating or predominant factor
in the personnel action.

One of many possible ways to show that
the whistleblowing was a factor in the per-
sonnel action is to show that the official
taking the action knew (or had constructive
knowledge) of the disclosure and acted
within such a period of time that a reasona-
ble person could conclude that the disclo-
sure was a factor in the personnel action.

The bill establishes an affirmative defense
for an agency. Once the prima facie case
has been established, corrective action
would not be ordered if the agency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of the disclosure.
Clear and convincing evidence is a higher
standard of proof than the preponderance
of the evidence standard now used.

With respect to the agency’'s affirmative
defense, it is our intention to codify the test
set out by the Supreme Court in the case of
Mt. Healthy City School District v. Doyle,
429 U.S. 274, 287 (1977). The only change
made by this bill as to that defense is to in-
crease the level of proof which an agency
must offer from “preponderance of the evi-
dence” to “clear and convineing evidence”
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8. Other responsibilities of Special Counsel

Section 1216 clarifies the existing ancil-
lary responsibilities of the Special Counsel.
The authority of the Special Counsel to in-
vestigate allegations under section
1216(a)(4) is meant to cover major abuses of
the civil service processes, such as political
intrusion in personnel decisionmaking. The
Special Counsel would be expected to inves-
tigate allegations of the type of wholesale
politicization of civil service appointment
procedures as occurred in the early 1970's
under this authority. In such cases, the Spe-
cial Counsel is authorized to seek corrective
action, but not disciplinary action.

9. Special Counsel public information

The bill establishes a new section of law
(section 1219 of title 5, United States Code)
which sets out the requirements on the
Office of Special Counsel to maintain and
make available to the public certain infor-
mation. The public files of the Special
Counsel should include the comments of the
individual who discloses the information
under section 1213 which leads to the
agency report unless the individual does not
consent to the public availability of such
comments.

10. Standards for stays in individual right

of action cases

Section 1221(c) establishes the standards
for stays and their dissolution in individual
right of action cases. The bill provides that
the Board shall determine whether the stay
is appropriate, shall set the duration of the
stay, as appropriate, and shall dissolve or
modify the stay if appropriate. In making
these determinations of appropriateness,
the Board shall primarily consider whether
there is a substantial likelihood that the in-
dividual will prevail on the merits and
whether the stay would result in extreme
hardship to the agency subject to the stay.

11, Time limit for MSPB decisions in
individual right of action cases

Section 1221(f)(1) provides that the Board
shall issue a decision on an individual right
of action as soon as practicable after it is
filed. While prompt decisions are strongly
encouraged, and, it should be noted, the
Board has done a commendable job in meet-
ing time limits in adverse action cases, such
prompt decisions should not come at the ex-
pense of full discovery. No litigant, whether
in an individual right of action or in an
appeal from an adverse action, should be de-
prived of the right to find the information
needed to prove his or her case because to
permit such discovery would result in the
case not being decided within the regulatory
time limits.

12. Atlorneys fees

Section 1221(g) provides for the payment
of reasonable attorneys fees in all types of
proceedings before the MSPB or the courts
where the employee, former employee, or
applicant for employment prevails and the
decison is based on the finding of a prohibit-
ed personnel practice. This provision is not
limited to inadequate right of action cases.

MSPB and the courts have established
substantial case law on what constitutes rea-
sonable attorneys fees. The additional
phrase “and any other reasonable costs in-
curred” is meant to include costs directly re-
lated to the litigation, such as photocopy-
ing, long distance telephone calls, and pro-
duction of evidence, but is not meant to in-
clude other extraneous costs resulting from
the prohibited personnel practice but not di-
rectly related to the litigation such as job
counseling and retraining.
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13. Election of remedies

The House version of the legislation con-
tained a provision requiring an election of
remedies between an appeal from an ad-
verse action and an individual right of
action. This provision was deleted because
of concern that a jurisdictional loss in an
adverse action appeal could bar an individ-
ual pursuing an individual right of action.
Nevertheless, it is not intended that the
MSPB hear the same case twice. If an indi-
vidual has pursued the matter before MSPB
on the merits under one right of action, the
Board is expected to dismiss a case brought
under another authority concerning the
same matter under the doctrine of stare de-
cisis.

14. Retirement does not cut off adverse
action right

Section 1221(j) provides that the decision
of an employee to retire when faced with a
proposed adverse action does not cut off
that employee’s right to appeal to MSPB to
challenge the adverse action. This section is
not limited to individual right of action
cases. If an individual who has retired or re-
ceived a lump sum refund is subseguently
reinstated pursuant to a MSPB or court
decison with back pay, the Back Pay Act (5
U.B.C. 5596) provides that adjustments shall
be made to provide that the individual is
treated as if the unjustified personnel
action had never occurred. Under this
theory, the individual receives back pay. If
that happens, the money received from the
retirement fund should be treated as if it
were erroneously paid and the Office of Per-
sonnel Management should recover the er-
roneous payment. The waiver provisions
under sections 8346(b) and 8470(b) of title 5
should not be applicable.

15. Availability of other remedies

The bill contains a new section 1222 of
title 5, United States Code, which provides
that the network of rights and remedies cre-
ated under chapter 12 and chapter 23 of
title 5 is not meant to limit any right or
remedy which might be avilable under any
other statute. Other statutes which might
provide relief for whistleblowers include the
Privacy Act, a large number of environmen-
tal and labor statutes which provide specific
protections to employees who cooperate
with federal agencies, and civil rights stat-
utes under title 42, United States Code. Sec-
tion 1222 is not intended to create a cause of
action where none otherwise exists or to re-
verse any court decision. Rather, section
1222 says it is not the intent of Congress
that the procedures under chapters 12 and
23 of title 5, United States Code, are meant
to provide exclusive remedies.

16. Changes in whistleblowing prohibited

personnel practice

The bill makes certain changes in the defi-
nition of reprisal for whistleblowing (5
U.S.C. 2302(b)(8)). Among the changes or
the inclusion of threats as a prohibited per-
sonnel practice, both with relation to whis-
tleblowing and in relation to prohibited per-
sonnel practices defined in section
2302(b)(9). Mere harassment and threats,
without any formally proposed personnel
action, can constitute a prohibited person-
nel practice under this language.

It is obvious, but worth noting, that no
Executive order, regulation, or contract can
extinguish the rights provided under section
2302 of title 5. Employees have been re-
quired to sign security agreements as a con-
dition for gaining access to classified infor-
mation which seem to suggest that the sign-
ers of such agreements could be punished

27855

for disclosures protected by 5 U.S.C.
2302(b)(8). Insofar as these agreements
seem to limit the ability of whistleblowers
to exercise rights provided under chapters
12 and 23 of title 5, the security agreements
are not valid.

Nevertheless, nothing in this bill permits
the disclosure of classified information to
any uncleared individual. Sections 2302 and
1213 set out clear channels for disclosure of
wrongdoing in classified form. Such infor-
mation can be properly and legally disclosed
to the Special Counsel, to the Inspector
General of an agency, or to a member of
Congress.

17. Changes in appeal right prohibited

personnel practice

The bill establishes a new prohibited per-
sonnel practice which protects employees in
their right to refuse to obey an order that
would require the individual to violate a
law. This is a narrower form of a provision
that was in H.R. 25, as reported. The estab-
lishment of this protection is meant to
achieve a balance between the right of
American citizens to a law-abiding govern-
ment and the desire of management to pre-
vent insubordination.

ExecuTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF MANAGEMENT AND
BUDGET,

Washington, DC, October 3, 1988.
Hon. PATRICIA SCHROEDER,
House of Representatives,
Washington, DC.

Dear CONGRESSWOMAN SCHROEDER: I would
like to commend you for the hard work you
have put in over the last eight months on S,
508, the “Whistleblower Protection Act of
1988." While the bill does not provide every-
thing we wanted it will enhance the protec-
tion of whistleblowers—a goal which the Ad-
ministration shares with you.

For the first time a whisleblower will have
an independent right to take his case to the
Merit System Protection Board (MSPB) and
to request that MSPB issue a stay order on
his behalf. The bill would also establish
threats to take or not take an action as a
prohibited personnel practice and would
grant whistleblowers preferential treatment
in certain transfer actions. Purther, the
Office of Special Counsel would be estab-
lished as an agency separate from the
MSPB with enhanced authorities.

Pat, thank you for working with Congress-
man Horton and the Administration on this
important legislation.

Best Regards,
JosepH R. WRIGHT, Jr.,
Deputy Director.

Mr. HORTON. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I rise in strong support
of this legislation. It is an excellent
bill that I believe will vastly improve
our Government’s ability to protect
those Federal employees who disclose
waste and wrongdoing in the Federal
bureaucracy. It will help protect these
employees from adverse actions that
they sometimes endure as a result of
their disclosures.

The bill accomplishes this in a
number of ways, but principally, it im-
proves the operational and authority
structure of the Office of Special
Counsel, which is the Federal entity
responsible for whistleblower protec-
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tion. One of the principal functions of
this office, upon its establishment by
the 1978 Civil Service Reform Act, was
to protect whistleblowers and investi-
gate their allegations.

Hearings conducted by our Civil
Service Subcommittee, both in this
and in the previous 99th Congress,
identified operational deficiencies in
the Office of Special Counsel. They
also highlighted problems about the
mission of the special counsel. This
bill, S. 508, addresses both of these
areas. It makes very clear that both
whistleblower protection and the in-
vestigation of whistleblower allega-
tions are principal responsibilities of
the Office. It also gives broader au-
thority to the special counsel to exer-
cise its responsibilities.

The bill restricts and specifies the
conditions under which disclosures to
the special counsel can be released. It
makes it easier for whistleblowers to
prove a connection between their dis-
closures of wrongdoing and resultant
adverse actions taken against them.
The bill requires the regular reporting
to whistleblowers of the status of their
case. Further, and of great importance
is a provision of the bill granting the
special counsel the authority ‘to stay
actions taken against employees.

Legitimate whistleblowers deserve
the fullest protection we can provide.
This bill makes great strides forward
in providing that protection. And, I
might add, it does this without dimin-
ishing the ability of agencies and de-
partments to fulfill their respective
missions.

It has taken literally two Congress’
to reach this point, a point where we
now have legislation acceptable to the
House, the Senate and the administra-
tion. This was no easy task; it took
many many hours of hard and some-
times strained negotiation. Two indi-
viduals deserve credit for this accom-
plishment. They are the chair of my
Civil Service Subcommittee PAT
ScHROEDER and the Deputy Director—
soon to be Director—of the Office of
Management and Budget, Joe Wright.
Both of these individuals and their
staffs worked countless hours and
overcame countless frustrations to
reach this point.

I have the highest regard for Joe
Wright, who made a commitment to
me and Chairwoman SCHROEDER in
early 1987 that he would work with us
to fashion a good bill. He did just that.
Without his leadership, we would not
be here today with the consensus we
enjoy. I also want to thank Don
Upson, my staff director of the Gov-
ernment Operations Committee, and
Andy Feinstein, the staff director of
the Civil Service Subcommittee. They
worked countless hours, right up until
this morning, to bring this bill to the
floor.

And finally, to the chairperson of
the Civil Service Subcommittee, PaT
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ScHROEDER. You and I have worked on
this bill now for 4 years. Clearly, we
are here today because of your leader-
ship, your commitment to whistle-
blowers, and your ability to negotiate
and strike a fair compromise. My hat
goes off to you and your staff. It is to
your credit that we will pass legisla-
tion today that does not just pass the
House and die, but that will, I am sure,
pass the House, the Senate, and final-
ly, be signed into law by the President.
Congratulations, it has been and is a

pleasure to work with you.

OFFICE OF MANAGEMENT AND BUDGET,

Washington, DC, October 3, 1988.

Hon. FRANK HORTON,
U.S. Péome of Representatives, Washington,

DY,

DeAR CoNcRESSMAN HorTon: I would like
to congratulate you on the fine work you
have done over the last eight months to de-
velop the “Whistleblower Protection Act of
1988.” While this bill does not include ev-
erything we wanted, it will significantly im-
prove protection for whistleblowers—a goal
which the Administration shares with you.

For the first time a whistleblower will
have an independent right to take his case
to the Merit Systems Protection Board
(MSPB) and to request that MSPB issue a
stay order on his behalf. The bill would also
establish threats to take or not take an
action as a prohibited personnel practice
and would grant whistleblowers preferential
treatment in certain transfer actions. Fur-
ther, the Office of Special Counsel would be
established as an agency separate from the
MSPB with enhanced authorities.

These new authorities are significant and
I would like to thank you personally for the
repeated efforts you have made to work
;ggh the Administration on developing S.

Best regards,
JoseprH R. WRIGHT, Jr.,
Deputy Director.
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Mr. Speaker, I have no further re-
quests for time, and I yield back the
balance of my time.

Mrs. SCHROEDER. Mr. Speaker, I
want to thank the gentleman from
New York [Mr. HorToN] again, and I
thank the staff as well for their pa-
tience. I appreciate the time, the
effort, and the conviction of all these
people. This has been an absolutely
amazing effort.

Mr. GILMAN. Mr. Speaker, | rise in support
of the Whistleblower Protection Act and |
commend the gentlelady from Colorado Mrs.
ScHROEDER for crafting this bill. The bill pro-
vides stronger protection to Federal employ-
ees who disclose waste, mismanagement,
danger to public safety, and violations of law.
It changes the primary role and focus of the
Office of Special Counsel [OSC] to protection
of employees who claim to be the victims of
reprisals for whistleblowing.

Ninety days after enactment, the bill
strengthens rights of civil service employees

Expanding the OSC role to act as an advo-
cate for individual whistleblowers—similar to
the role of attorney-client—rather than an in-
dependent enforcer of the Federal personnel
merit system;
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Establishing the OSC as an independent
agency with authorizations of $5 million in
each of fiscal years 1989-91;

Not disclosing the identity of an informant
without the informant's permission;

Creating an individual right of action allow-
ing employees to seek stays and corrective
actions directly from MSPB instead of going
through the OSC;

Providing judicial review for individuals ad-
versely affected by a decision or order of the
MSPB; and

Permitting individuals who are the prevailing
party in an adverse action appeal to receive
interim relief based on an administrative
judge’s decision rather than waiting for the
outcome of any petition for reveiw of the deci-
sion

The time has come to ensure that whistle-
blowers are completely protected by Federal
law. This bill goes a long way toward that end.
goc:s%jingly, | urge my colleagues to support

Mrs. SCHROEDER. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of time.

The SPEAKER pro tempore (Mr.
MonTGoMERY). The question is on the
motion offered by the gentlewoman
from Colorado [Mrs. SCHROEDER] that
the House suspend the rules and pass
the Senate bill, S. 508, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mrs. SCHROEDER. Mr. Speaker, I
ask unanimous consent that all Mem-
bers may have 5 legislative days in
which to revise and extend their re-
marks on the legislation just consid-
ered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentlewoman from Colorado?

There was no objection.

AGRICULTURAL QUARANTINE
ENFORCEMENT ACT

Mr. McCLOSKEY. Mr. Speaker, I
move to suspend the rules and pass
the bill (H.R. 5199) to make nonmail-
able any plant, fruit, vegetable, or
other matter, the movement of which
in interstate commerce has been pro-
hibited or restricted by the Secretary
of Agriculture in order to prevent the
dissemination of dangerous plant dis-
eases or pests, and for other purposes,
as amended.

The Clerk read as follows:

H.R. 5199

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,
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SECTION 1. NONMAILABLE PLANTS,

(a) AMENDMENTS TO TITLE 39.—

(1) IN GENERAL.—Chapter 30 of title 39,
United States Code, is amended by adding
at the end the following:

*“§ 3014. Nonmailable plants

“(a)(1) Whenever the Secretary of Agri-
culture establishes a gquarantine under sec-
tion 8 of the Plant Quarantine Act, prohib-
iting the transportation by common carrier
of any plant from any State or other geo-
graphic area, the Secretary shall give notice
of the establishment of such quarantine to
the Postal Service in writing.

*(2) Upon receiving any such notice under
paragraph (1), the Postal Service shall
ensure that copies of such notice are promi-
nently displayed at post offices located
within each State or area covered by the
quarantine, and shall take any other meas-
ures which the Postal Service considers nec-
essary in order to inform the public both of
the establishment of such quarantine and of
relevant provisions of this section and sec-
tions 1716B and 1716C of title 18 in connec-
tion therewith.

‘“(b) Any plant, the transportation of
which by common carrier from any State or
other area is prohibited or restricted under
any quarantine referred to in subsection (a),
is nonmailable matter, and may not be ac-
cepted by the Postal Service or conveyed in
the mails, if the matter involved is tendered
for transmission through the mails from
such State or area or if such matter first
enters the mails within such State or area.

“(c) The Postal Service shall, after consul-
tation with the Secretary of Agriculture,
prescribe rules and regulations permitting
the mailing of a plant, and otherwise
making subsection (b) of this section inap-
plicable with respect to such plant, if the
method or manner of mailing such plant
would be consistent with the procedures set
forth in the rules and regulations prescribed
under the fourth sentence of section 8 of
the Plant Quarantine Act (relating to the
inspection, disinfection, and certification of,
and other conditions for, the delivery and
shipment of plants otherwise subject to
guarantine).

“(d) For the purposes of this section—

“(1) 'Plant Quarantine Act’ means the Act
entitled ‘An Act to regulate the importation
of nursery stock and other plants and plant
products; to enable the Secretary of Agricul-
ture to establish and maintain quarantine
districts for plant diseases and insect pests;
to permit and regulate the movement of
fruits, plants, and vegetables therefrom, and
for other purposes’, enacted August 20, 1912
(37 Stat. 315 et seq.); and

“(2) ‘plant’ means any class of plants,
fruits, vegetables, roots, bulbs, seeds, or
other plant products, any class of nursery
stock (as defined by section 6 of the Plant
Quarantine Act), and any other article or
matter which is capable of carrying any
dangerous plant disease or pest.”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 30 of
title 39, United States Code, is amended by
adding after the item relating to section
3013 the following:

“3014. Nonmailable plants."”.

(b) AMENDMENTS TO TITLE 18—

(1) In GENERAL.—Title 18, United States
Code, is amended by inserting after section
1716A the following:

“§ 1716B. Nonmailable plants

“Whoever knowingly deposits for mailing
or delivery, or knowingly causes to be deliv-
ered by mail, according to the direction
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thereon, or at any place at which it is direct-
ed to be delivered by the person to whom it
is addressed, anything declared nonmailable
by section 3014(b) of title 39, unless in ac-
cordance with the rules and regulations pre-
scribed by the Postal Service under section
3014(¢) of such title, shall be fined under
this title, or imprisoned not more than one
year, or both."”.

(2) CLERICAL AMENDMENT.—The table of
sections at the beginning of chapter 83 of
title 18, United States Code, is amended by
inserting after the item relating to section
1716A the following:

“1716B. Nonmailable plants.”.
SEC. 2. FORGED AGRICULTURAL CERTIFICATIONS.

(a) IN GeNeraL.—Title 18, United States
Code, is amended by inserting after section
1716B, as added by section 1(bX1), the fol-
lowing:

“§1716C. Forged agricultural certifications

“Whoever forges or counterfeits any certi-
fication authorized under any rules or regu-
lations prescribed under section 3014(c) of
title 39 with intent to make it appear that
such is a genuine certification, or makes or
knowingly uses or sells, or possesses with
intent to use or sell, any forged or counter-
feited certification so authorized, or device
for imprinting any such certification, shall
be fined under this title, or imprisoned not
more than one year, or both.".

(b) CrLErICAL AMENDMENT.—The table of
sections at the beginning of chapter 83 of
title 18, United States Code, is amended by
inserting after the item relating to section
1716B, as added by section 2(b)(2), the fol-
lowing:

“1716C. Forged agricultural certifications.".
SEC. 3. SENSE OF THE CONGRESS,

It is the sense of the Congress that the
United States Postal Service and the De-
partment of Agriculture should, using the
resources and methods available to each,
engage in a joint effort to educate the
public as to the types of harm which can
result from the transmission to different
parts of the country of plants, fruits, vege-
tables, and other matter which may be car-
rying dangerous plant diseases or pests. To
that end, particular emphasis should be
placed on such matters as—

(1) the potential for injury to crops and
other agricultural products, and the eco-
nomic consequences to farmers, the con-
sumer, and the Nation's balance of trade,
likely to result therefrom;

(2) the environmental impact associated
with the spread of plant diseases and pests,
including the potentially catastrophic con-
sequences which can result if a natural
predator or other inhibiting factor which is
present in one area is absent in an area to
which the disease or pest has spread; and

(3) the economic and other costs associat-
ed with attempting to eliminate or control
plant diseases and pests.

SEC. 4. EFFECTIVE DATE.

(a) IN GENERAL.—This Act and the amend-
ments made by this Act shall become effec-
tive on the earlier of—

(1) the 366th day after the date of the en-
actment of this Act; or

(2) the first date as of which all rules and
regulations required to be prescribed under
the amendments made by this Act have first
been published in the Federal Register.

(b) REcuLATIONS.—Nothing in this section
shall prevent the United States Postal Serv-
ice from taking any action which may be
necessary to prepare and issue, as soon as
possible after the date of the enactment of
this Act, any rules and regulations which
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the Postal Service is required to prescribe
ﬁger any of the amendments made by this

The SPEAKER pro tempore. Is a
second demanded?

Mr. HORTON. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Indiana [Mr.
McCLOSKEY] will be recognized for
20 minutes and the gentleman from
New York [Mr. HorToN] will be recog-
nized for 20 minutes.

The Chair recognizes the gentleman
from Indiana [Mr. McCLOSKEY].

Mr. McCLOSKEY. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I move to suspend the
rules and pass the bill H.R. 5199 with
amendments. H.R. 5199, amends Title
39, United States Code, to make non-
mailable any plant, fruit, vegetable, or
other matter, the movement of which
in interstate commerce has been pro-
hibited or restricted by the Secretary
of Agriculture in order to prevent the
dissemination of dangerous plant dis-
eases or pests.

The Post Office and Civil Service
Committee unanimously passed this
legislation and the Agriculture and Ju-
diciary Committees have waived juris-
diction. Before I discuss the bill, I
would state that the amendments to
this legislation make technical correc-
tions to the bill and reduces the maxi-
mum penalty for forging a postal certi-
fication from 5 years imprisonment to
1 year imprisonment.

Last month, the Los Angeles County
agricultural commissioner announced
that a $1 million eradication effort
had apparently been successful in
eliminating a Mediterranean fruit fly
infestation in the San Fernando
Valley. However, a quarantine remains
in effect over a 62-square-mile area.
Clearly, fruit flies threaten Califor-
nia’s No. 1 industry—agriculture. It is
vital that all actions be taken to pre-
vent future infestations. This legisla-
tion, H.R. 5199, will provide another
weapon to block the spread of agricul-
tural pests and diseases.

Half of the Nation’s fruits, vegeta-
bles, and nuts are produced by Califor-
nia agricultrue with an annual produc-
tion value of over $14 billion. This
most recent fruit fly infestation is
quite probably the result of a plant
being transported from Hawaii to Cali-
fornia through the U.S. mail.

Last fall, the subcommittee on
Postal Personnel and Modernization
and the Subcommittee on Postal Oper-
ations and Services held hearings on
two similar bills, H.R. 1986, introduced
by Representative CoeLro and H.R.
3223, sponsored by Representative
PasHAavAN. Plant diseases and pests
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represent a serious threat to American
agricultural interests and consumers.
Pest infestation not only increases
costs and crop loss, but, in addition, re-
duces the quality of crops and disrupts
markets when quarantines are im-
posed by other States and countries.

H.R. 5199 introduced by Representa-
tive CoeLHO, Congressman PASHAYAN
and myself, will stem the mail path-
way for plant pests and diseases by
prohibiting the mailing of any package
which contains a plant which has been
listed by the Secretary of Agriculture
under the Plant Quarantine Act. At
the same time, the bill does not dimin-
ish fourth amendment protections of
citizens concerning the privacy of the
mails.

Packages will be allowed to be
mailed, if the package has been certi-
fied by the Postal Service, in consulta-
tion with the Department of Agricul-
ture, that the package is disease and
pest free. This bill includes a criminal
penalty for mailing a plant which has
not been certified by the U.S. Postal
Service. Finally the bill provides that
it is the sense of the Congress that the
Postal Service and the Department of
Agriculture should engage in a joint
effort to educate the public relative to
the harm that can result from the dis-
semination of plant diseases and pests.

I would like to commend my col-
leagues, for their work on this bill
which is necessary to prevent the
spread of such pests as the Mediterra-
nean and oriental fruit flies. I would
especially like to acknowledge the
hard work and leadership which Rep-
resentative Tony CoerLHo has provid-
ed.

Clearly this legislation is long over-
due and necessary and will assist in
preventing the spread of plant dis-
eases and pests. I urge my colleagues
to support H.R. 5199.

Mr. HORTON. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I am pleased to support
this important legislation introducted
by my colleagues CHIP PASHAYAN,
TonNy CoELHO, and FRANK McCLOSKEY,

Passage of the bill is necessary to
prevent the transmission of harmiful
agricultural pests and  diseases
through domestic first-class mail. The
bill would make nonmailable any
plant, fruit, vegetable, or other matter
that has been restricted by the Secre-
tary of Agriculture under the Plant
Quarantine Act.

California agriculture is presently
facing a crisis, that crisis in the infes-
tation of serious agricultural pests and
diseases entering the State via first-
class mail.

The legislation before us today is es-
sential for the control of destructive
pests and plant and animal diseases.
Should the infestation of pests and
diseases continue it will have a serious
economic impact not only on Califor-
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nia but on the United States as a
whole.

This is bipartisan legislation that
has a long legislative history. I believe,
and the other parties involved with
the legislation firmly believe that this
legislation is the answer to the prob-
lem of pests entering the United
States via first-class mail.

The Congressional Budget Office
has said this legislation will not result
in any significant cost to the Federal
Government, and no cost to State and
local governments.

Mr. McCLOSKEY. Mr. Speaker, I
thank the distinguished gentleman
from New York [Mr. HorToN], and I
yield such time as he may consume to
the gentleman from California [Mr.
COELHO].

Mr. COELHO. Mr. Speaker, I would
like to take this opportunity to thank
my colleagues for their consideration
of H.R. 5199, legislation I introduced
to make nonmailable through first-
class mail any quarantined plant,
fruit, or vegetable, proven hosts of
dangerous and destructive insects.
This bill addresses the mailing of this
quarantined material in an effort to
prevent the dissemination of danger-
ous plant diseases or pests from one
region into another by making it a
criminal violation subject to fines up
to $1,000, a jail term of 1 year, or both.

The need for this legislation is great-
er than ever. I was informed earlier
this morning that 19 confirmed cases
of Mediterranean fruit fly infestations
were detected in the Culver City area
of California over the weekend. Thir-
teen additional cases are currently
being investigated for suspected infes-
tations.

This is considered a major infesta-
tion which will cost anywhere from $2
to $3 million to eradicate. Spraying
will begin Wednesday on a 36-square-
mile region consisting mainly of resi-
dences and businesses.

In recent years, the detection and
eradication of pests introduced to the
mainland United States via mail par-
cels from exotic locations such as
Hawaii and Puerto Rico has become
common news. Six Mediterranean
fruit flies were discovered in southern
California in July and August of this
year.

Eradication efforts have included
the spraying of 10,000 acres by air as
well as the release of 4 million sterile
Mediterranean fruit flies. The cost of
this eradication program alone is ex-
pected to exceed $1.2 million.

These pests are capable of destroy-
ing millions of dollars worth of agri-
cultural goods. According to recent
California Department of Food and
Agriculture data, the eradication costs
associated with the introduction of
these pests into California through
first-class mail has exceeded $110 mil-
lion since 1980. Agriculture producers
sustained losses of as much as $400
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million due to the pest infestations of
the early 1980’s. Over the past several
years, 28 of the 45 congressional dis-
tricts of California have evidenced the
detection and subsequent eradication
of dangerous pests.

My legislation addresses this prob-
lem giving the U.S. Postal Service the
tools it needs to effectively intercept
infested packages. By placing a crimi-
nal penalty on the mailing of quaran-
tined fruits and vegetables, suspected
packages can be profiled and held
until sufficient time has been allotted
to obtaining a criminal search warrant
enabling authorities to inspect the
contents of the package. In addition to
inspection provisions, the bill also in-
cludes language encouraging the U.S,
Postal Service and the U.S. Depart-
ment of Agriculture to initiate an edu-
cation campaign directed at alerting
the general public of the harm which
can be sustained due to the mailing of
quarantined materials. The inspection
authority, in conjunction with the
public education campaign, should
greatly assist current efforts to curb
further mainland infestations of such
pests as the Mediterranean and orien-
tal fruit flies.

As I said before, the need for this
legislation could not be greater with
the discovery of additional Med-fly in-
festations over the weekend. I would
like to thank Mr. Forp, Mr. McCLoSs-
KEY, and their staff for the attention
given this legislation. I appreciate the
cooperation of all involved and would
like to urge my colleagues to support
the passage of H.R. 5199 at this time.

Mr. PASHAYAN. Mr. Speaker, | am pleased
to support this important legislation and | want
to thank you for your help in bringing the bill
to the floor. | support H.R. 5199, and should
like to thank my colleague FRANK McCLos-
KEY, the chairman of the Subcommittee on
Postal Personnel and Modernization, for his
patience and leadership on this measure. |
should also like to thank my colleague Tony
CoeLHO who has worked with me for years on
finding a solution to this problem. | should
also like to thank the State of California's De-
partment of Food and Agriculture for their as-
sistance throughout the drafting and redrafting
of this legislation.

Passage of the bill is necessary to prevent
the transmission of harmful agricultural pests
and diseases through domestic first-class
mail. The bill would make nonmailable any
plant, fruit, vegetable, or other matter that has
been restricted by the Secretary of Agriculture
under the Plant Quarantine Act.

We presently face a serious difficulty in Cali-
fornia agriculture, the infestation of serious ag-
ricultural pests and diseases entering the
State via first-class mail.

The legislation before us today is essential
to control destructive pests and plant and
animal diseases. Should the infestation of
pests and disease grow it will have a serious
economic impact not only on California, but
on the United States as a whole.
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Mr. Speaker, this is bipartisan legislation
that has a long legislative history. The other
parties involved with the legislation and |
firmly believe that this legislation is the answer
to the problem of pests entering the United
States via first-class mail. | hope that may col-
leagues will be able to support this measure.

Mr. HORTON. Mr. Speaker, I yield
back the balance of my time.

Mr. McCLOSKEY. Mr. Speaker, I
have no further requests for time, and
I yield back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Indiana [Mr.
McCLosgEY] that the House suspend
the rules and pass the bill, HR. 5199,
as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

PROVIDING FOR CONGRESSION-
AL DELEGATION IN CEREMO-
NIES FOR THE 200TH ANNIVER-
SARY OF THE U.S. CONSTITU-
TION

Mr. McCLOSKEY. Mr. Speaker, I
move to suspend the rules and agree to
the concurrent resolution (H. Con.
Res. 115) providing for participation
by delegations of members of both
Houses of Congress in ceremonies to
be held in April 1989 in New York City
marking the 200th anniversaries of
the implementation of the Constitu-
tion as the form of government of the
United States, the inauguration of
President George Washington, and
the proposal of the Bill of Rights as
the first 10 amendments to the Consti-

tution.
The Clerk read as follows:
H. Con. REs. 115
Whereas the Constitution officially

became the form of government of the
United States on March 4, 1789;

Whereas New York City served as the first
capital of the United States;

Whereas the first Congress convened in
New York City in April 1789;

Whereas George Washington was inaugu-
rated as the first President of the United
States in New York City on April 30, 1789;

Whereas while meeting in New York City,
the first Congress passed legislation creat-
ing the executive departments of the Feder-
al government and the Federal court
system; and

Whereas while meeting in New York City,
the first Congress, under the leadership of
Representative James Madison of Virginia,
framed and proposed to the states the ten
constitutional amendments known today as
the Bill of Rights: Now, therefore, be it

Resolved by the House of Representatives
(the Senate concurring), That the Speaker
of the House of Representatives and the
Majority Leader of the Senate, in consulta-
tion with the Minority Leaders of their re-
spective Houses, are authorized and directed
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to appoint members of their respective
Houses to serve on a delegation of members
of the Congress which will take part in cere-
monies to be held in New York City in April
1989 commemorating the 200th anniversa-
ries of the implementation of the Constitu-
tion as the form of government of the
United States, the inauguration of George
Washington as the first President of the
United States, and the proposal of the Bill
of Rights as the first ten amendments to
the Constitution, and shall invite the Presi-
dent to join this delegation in participating
in these ceremonies.

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from Indiana [(Mr.
McCroskeEY] will be recognized for 20
minutes and the gentleman from New
York [Mr. HorToN] will be recognized
for 20 minutes.

The Chair recognizes the gentleman
from Indiana [Mr. McCLOSKEY].

Mr. McCLOSKEY. Mr. Speaker, I
yield myself such time as I may con-
sume.

Mr. Speaker, I urge passage of
House Conference Resolution 115,
which provides for participation of a
delegation of House Members in a Bi-
centennial celebration in New York
City next April 30. This celebration
would commemorate the convening of
the First Congress, the inauguration
of George Washington in New York
City and the sending out of the Bill of
Rights.

It seems only fitting that the leader-
ship be authorized to recognize and
honor the Members of the First Con-
gress and their extraordinary accom-
plishments.

This resolution has over 150 cospon-
sors and the support of the Bicenten-
nial Commission.

Mr. Speaker, I reserve the balance of
my time.

Mr. HORTON. Mr. Speaker, 1 yield
myself such time as I may consume.

Mr. Speaker, as a senior member of
the New York delegation to this body,
I am proud to voice my support for
House Concurrent Resolution 115. The
State of New York has served as a cor-
nerstone in the building of this coun-
try. From pre-Revolutionary War days
through today, New York has wit-
nessed countless historical events
which have enriched the American
legacy.

House Concurrent Resolution 115
commemorates the bicentennial of the
implementation of our Constitution
and the introduction of the 10 consti-
tutional amendments which comprise
our Bill of Rights. New York City
served as the site of this Nation's first
Capital and it was here that George
Washington was inaugurated as the
first President of the United States.
The bill directs a congressional delega-
tion be appointed to participate in
ceremonies commemorating these
great events. I know I speak for all my
colleagues from New York when I urge
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all Members to support this legisla-
tion.

Mr. GILMAN. Mr. Speaker, | rise in support
of House Concurrent Resolution 115, the bi-
centennial resolution. The year 1989 will be
the 200th anniversary of the establishment of
the Federal Government under the Constitu-
tion. Our constitutional form of Government is
the keystone of our American culture. It is es-
sential that Congress participate in honoring
our first Members by participating in these
commemorative events in New York City next
year.

Accordingly, | urge my colleagues to sup-
port House Concurrent Resolution 115 and to
attend the festivities of the inaugural, honoring
the first Congress and our Bill of Rights.

Mr. SCHEUER. Mr. Speaker, | would like to
commend Chairman FORD and the members
of the Post Office and Civil Service Committee
for their leadership in bringing House Concur-
rent Resolution 115 to the floor today.

| am hopeful that the House will express the
bipartisan support of over 160 cosponsors by
passing this resolution.

As my colleague from Indiana, Mr. McCLOS-
KEY has stated, House Concurrent Resolution
115 provides for participation of a delegation
of House Members at the bicentennial cele-
bration in New York City next April.

The celebration will commemorate the inau-
guration of George Washington, the conven-
ing of the first Congress, and the introduction
of the Bill of Rights in that Congress.

In New York City, the first Capital of the
United States, the first Congress met and
passed legislation creating the executive de-
partments of the Federal Government and the
Federal court system.

Under the leadership of James Madison of
Virginia, they also framed and proposed to the
States the first 10 amendments to the Consti-
tution—the Bill of Rights.

It is only fitting that we should send a dele-
gation to recognize and honor the Members of
the First Congress and their extraordinary ac-
complishments.

This resolution would authorize the leader-
ship of each House to appoint Members to
serve in the delegation to this historic event.

The resolution has the support of the Bicen-
tennial Commission, which is planning to take
an active role in the New York City events.

This resolution does not ask Congress to
pay for the events of the celebration. The city
of New York, working with distinguished mem-
bers of the city’s legal, academic, and busi-
ness communities, is raising private funds to
pay for all of the events and the restoration of
Federal Hall.

In addition, the city is planning programs to
promote discussions on the Bill of Rights in its
schools and communities.

| would like to commend the city of New
York and its Washington staff for their out-
standing work in planning this celebration.

Mr. HORTON. Mr, Speaker, I have
no further requests for time and I
yield back the balance of my time.

Mr. McCLOSKEY. Mr. Speaker, I
have no further requests for time and
I yield back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
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the gentleman from Indiana [Mr.
McCroskey] that the House suspend
the rules and agree to the concurrent
resolution, (H. Con. Res. 115).

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair's prior announcement, further
proceedings on this motion will be
postponed.

00 1600

GENERAL LEAVE

Mr. McCLOSKEY. Mr. Speaker, I
ask ous consent that all Mem-
bers may have 5 legislative days in
which to revise and extend their re-
marks, and to include extraneous ma-
terial, on House Concurrent Resolu-
tion 115, the concurrent resolution
just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Indiana?

There was no objection.

OFFICE OF GOVERNMENT
ETHICS REAUTHORIZATION

Mr. SIKORSKI. Mr. Speaker, I
move to suspend the rules and pass
the bill (H.R. 4712) to reauthorize the
Office of Government Ethics, and for
other purposes, as amended.

The Clerk read as follows:

H.R. 4712

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. REFERENCES.

Except as otherwise expressly provided,
whenever in this Act an amendment or
repeal is expressed in terms of an amend-
ment to, or a repeal of, a section or other
provision, the reference shall be considered
to be made to a section or other provision of
the Ethics in Government Act of 1978 (5
U.S.C. App.).

SEC. 2. REAUTHORIZATION.

Section 405 is amended to read as follows:

“There are authorized to be appropriated
to carry out the provisions of this title and
for no other purpose—

“(1) not to exceed $2,500,000 for the fiscal
year ending September 30, 1989; and

“(4) such sums as may be necessary for
each of the five fiscal years thereafter.”.
SEC. 3. OFFICE OF GOVERNMENT ETHICS TO FUNC-

TION INDEPENDENTLY.

(a) ESTABLISHMENT AS A SEPARATE EXECU-
TIVE AGENcY.—Section 401(a) is amended by
striking “in the Office of Personnel Man-
agement an office to be known as" and in-
serting “an executive agency to be known
as'".

(b) APPOINTMENT AND CONTRACTING AU-
THORITY.—Section 401 is amended by adding
at the end of the following:

“(¢) The Director may—

“(1) appoint officers and employees, in-
cluding attorneys, in accordance with chap-
ter 51 and subchapter III of chapter 53 of
title 5, United States Code; and
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*“(2) contract for financial and administra-
tive services (including those related to
budget and accounting, financial reporting,
personnel, and procurement) with the Gen-
eral Services Administration, or such other
Federal agency as the Director determines
appropriate, for which payment shall be
made in advance, or by reimbursement,
from funds of the Office of Government
Ethies in such amounts as may be agreed
upon by the Director and the head of the
agency providing such services.

Contract authority under paragraph (2)
shall be effective for any fiscal year only to
the extent that appropriations are available
for that purpose.”.

SEC. 4. REPORTS TO CONGRESS.

The Ethics in Government Act of 1978 is
amended by adding after section 407 the fol-
lowing:

“REPORTS TO CONGRESS

“Sec. 408. The Director shall, not later
than January 21 of each year in which the
first session of a Congress begins, submit to
the Congress a report containing—

“(1) a summary of the actions taken by
the Director during the 2-year period
ending on December 31 of the preceding
yvear in order to carry out the Director’s
functions and responsibilities under this
title; and

“(2) such other information as the Direc-
tor may consider appropriate.”.

SEC. 5. AGENCY PROCEDURES RELATING TO FINAN-
CIAL DISCLOSURE STATEMENTS.

Section 402 is amended by adding after
subsection (c) the following:

“(d)X(1) The Director shall, by the exercise
of any authority otherwise available to the
Director under this title, ensure that each
executive agency has established written
procedures relating to how the agency is to
collect, review, evaluate, and, if applicable,
make publicly available, financial disclosure
statements filed by any of its officers or em-
ployees,

“(2) In carrying out paragraph (1), the Di-
rector shall ensure that each agency's pro-
cedures are in conformance with all applica-
ble requirements, whether established by
law, rule, regulation, or Executive order.”.
SEC. 6. INFORMATION TO BE REPORTED ANNUALLY

BY EXECUTIVE AGENCIES.

Section 402 is amended by adding after
subsection (d) (as added by section 5) the
following: .

“(e)1) In carrying out subsection (b)10),
the Director shall prescribe regulations
under which—

“(A) each executive agency shall be re-
quired to submit to the Office an annual
report containing—

“(1) a description and evaluation of the
agency’s ethies program, particularly—

“(I) the various elements comprising the
agency's program (including any education-
al, counseling, or other services provided to
officers and employees), as in effect during
the period covered by the report; and

“(I1) any other matter which the Director
may require in order to carry out the func-
tions and responsibilities of the Director
under this title; and

“(ii) the position title, and duties of—

“(I) each official who was designated by
the agency head to have primary responsi-
bility for the administration, coordination,
and management of the agency’s ethics pro-
gram during any portion of the period cov-
ered by the report; and

“(I1) each officer or employee who was
designated to serve as an alternate to the of-
ficial having primary responsibility during
any portion of such period; and
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“(B) each executive agency shall be re-
quired to inform the Director as to the dis-
position of any matter referred to in sub-
paragraph (A).

“(2) For the purpose of this title, the term
‘ethics program’, as used in connection with
an agency, means any procedures estab-
lished, services offered, and other activities
carried out by the agency, as part of a pro-
gram designed to promote compliance by of-
ficers and employees of such agency with re-
quirements established by or under law,
rule, regulation, or Executive order relating
to conflicts of interest, financial disclosure,
and standards of conduct.”,

SEC. 7. CORRECTIVE ACTION.

Section 402 is amended by adding after
subsection (e) (as added by section 6) the
following:

“(f)(1) In carrying out subsection (b)}(9)
with respect to executive agencies, the Di-
rector—

“(A) may—

“(i) order specific corrective action on the
part of an agency based on the failure of
such agency to establish a system for the
collection, filing, review, and, when applica-
ble, public inspection of financial disclosure
statements, in accordance with aplicable re-
quirements, or to modify an existing system
in order to meet applicable requirements; or

“(ii) order specific corrective action involv-
ing the establishment or modification of an
agency ethics program (other than with re-
spect to any matter under clause (1)) in ac-
cordance with applicable requirements; and

“(B) shall, if an agency has not complied
with an order under subparagraph (A)
within a reasonable period of time, notify
the President and the Congress of the agen-
cy's non-compliance in writing (including,
with the notification, any written comments
which the agency may provide).

“(2)(A) In carrying out subsection (b)X9)
with respect to individual officers and em-
ployees—

“(i) if the Director finds that an officer or
employee is violating any rule, regulation,
or Executive order relating to conflicts of
interest or standards of conduet, the Direc-
tor—

“(I) may order the officer or employee to
take specific action (such as divestiture, re-
cusal, or the establishment of a blind trust)
to end such violation; and

“(II) shall, if the officer or employee has
not complied with the order under sub-
clause (I) within a reasonable period of
time, notify, in writing, the head of the offi-
cer’s or employee's agency of the officer's or
employee’s noncompliance, except that, if
the officer or employee involved is the
agency head, the notification shall instead
be submitted to the President; and

*(ii) if the Director finds that an officer or
employee is violating, or has violated, any
rule, regulation, or Executive order relating
to conflicts of interest or standards of con-
duct, the Director may recommend to the
head of the officer’s or employee’s agency
that appropriate disciplinary action (such as
reprimand, suspension, demotion, or dismis-
sal) be brought against the officer or em-
ployee, except that, if the officer or employ-
ee involved is the agency head, any such
recommendations may instead be submitted
to the President.

“(B)Xi) In order to carry out the Director's
duties and responsibilities under subpara-
graph (A) with respect to individual officers
and employees, the Director may make find-
ings concerning potential violations of any
rule, regulation, or Executive order relating
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to conflicts of interest or standards of con-
duct applicable to officers and employees of
the executive branch.

“(ii) Before any such finding is made, the
géficer or employee involved shall be afford-

‘“(I) notification of the alleged violation;

“(1I) an opportunity to comment, either
orally or in writing, on the alleged violation;
and

“(I11) an opportunity for a hearing, if re-
quested by such officer or employee, except
that any such hearing shall be conducted on
the record.

“(3) The Director shall send a copy of any
order under paragraph (2)(AXiXI) to—

“(A) the officer or employee who is the
subject of such order; and

“(B) the head of the officer's or employ-
ee's agency or, if the officer or employee is
the agency head, to the President.

‘“(4) For purposes of paragraphs
(2)CAXINII), (2)A)Xii), and (3XB), in the
case of an officer or employee within an
agency which is headed by a board, commit-
tee, or other group of individuals (rather
than by a single individual), any notifica-
tion, recommendation, or other matter
which would otherwise be sent to an agency
head shall instead be sent to the officer’s or
employee's appointing authority.

*(5) Nothing in this title shall be consid-
ered to allow the Director (or any desig-
nee)—

“(A) to make any finding that a provision
of title 18, United States Code, or any crimi-
nal law of the United States outside of such
title, has been or is being violated; or

“(B) to issue any order, or make any rec-
ommendation for disciplinary action, based
on any provision of title 18, United States
Code, or any criminal law of the United
States outside of such title.".

SEC. 8. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in
subsection (b), the amendments made by
this Act shall take effect on the date of the
enactment of this Act.

(b) ExcepTiON.—The amendments made
by section 3 shall take effect on October 1,
1989.

The SPEAKER pro tempore. Is a
second demanded?

Mr. HORTON. Mr. Speaker, I
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Minnesota [Mr. SiI-
KoRrsKr] will be recognized for 20 min-
utes and the gentleman from New
York [Mr. HorToN] will be recognized
for 20 minutes.

The Chair recognizes the gentleman
from Minnesota [Mr. SIKORSKI].

Mr. SIKORSKI. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, H.R. 4712 reauthorizes
the Office of Government Ethics for 6
additional years, establishes it as a
separate agency within the executive
branch, and makes several other im-
portant changes to improve its oper-
ation.

It was reported by the Committee on
Post Office and Civil Service on
August 10 of this year and was jointly
referred to the Committee on the Ju-
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diciary which had in February of this
year reported H.R. 3997, which provid-
eid for a straight 6-year reauthoriza-
tion.

The Office of Government Ethics
was established within the Office of
Personnel Management [OPM] by
title IV of the Ethics in Government
Act of 1978. It was originally author-
ized for 5 years then reauthorized for
5 more years in 1983. In order for
OGE to continue its vital work, espe-
cially important in this Presidential
transition year, we need to work quick-
1{ to pass this reauthorization legisla-
tion.

As the centralized executive branch
ethics office, OGE has the important
responsibility of providing overall di-
rection of executive branch policies
aimed at preventing conflicts of inter-
est and certain other “ethics” viola-
tions by officers and employees of
every executive branch agency. Under
the Ethics Act, the OGE Director was
charged with 15 significant responsi-
bilities. The Director was given the re-
sponsibility for:

Developing rules and regulations re-
garding conflicts of interest, financial
disclosure and ethical conduct by exec-
utive branch employees;

Monitoring and investigating indi-
vidual and agency compliance with fi-
nancial disclosure requirements;

Interpreting conflict of interest rules
and regulations;

Providing information on and pro-
moting understanding of ethicals
standards in executive agencies; and

Ordering action by agencies and em-
ployees to comply with any laws, rules,
regulations, and Executive orders, re-
lated to conflicts of interest or em-
ployee standards of conduct.

Although under the current decen-
tralized executive branch ethics
system each agency has front line re-
sponsiblity for ensuring that its own
employees comply with applicable
ethics laws, rules, and regulations, and
that its own ethics program is proper-
ly administered, OGE is supposed to
be the overseer, the important backup
or fail-safe mechanism which kicks in
to ensure that the ethics system
doesn’t break down.

Over the past 3 years, the two Post
Office and Civil Service Subcommit-
tees I have chaired have devoted a
substantial amount of time to examine
the inner workings of OGE. We have
held a series of hearings and requested
several studies looking at agency
ethics programs, cases of alleged mis-
conduct, and the mandate, structure,
and performance of the Office of Gov-
ernment Ethics. The changes proposed
to current law which are contained in
the amendment reflect the concerns
and findings developed during this de-
tailed 3-year review.

Beyond merely reauthorizing OGE
for 6 years, this measure carefully re-
sponds to some of OGE's shortcom-
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ings. Rather than making sweeping or
dramatic changes which would ulti-
mately be unworkable or expensive,
the amendment addresses certain
problem areas within the context of
the current ethics system. The amend-
ment clarifies and refines the current
statute, modifying only those portions
which clearly need to be changed.
Most importantly, the amendment
removes OGE from within OPM and
establishes it as a separate excecutive
agency. This change is important to
ensure that OGE has the stature, visi-
bility, respect, and independence nec-
essary for it to be truly effective. This
provision will also provide OGE with
the needed administrative freedom
and flexibility to enhance its efficien-
cy and effectiveness. Both the current
OGE Director and his immediate pred-
ecessor, in addition to many others in
the Government ethics community,
g,rongly support removing OGE from
PM.

In order to increase OGE and
agency accountability, the amendment
requires the OGE Director to submit
biennial reports to Congress and to
promulgate regulations requiring
agencies to submit annual reports to
OGE. OGE’s report to Congress will
contain a summary of the actions
taken by the Director to carry out his
or her statutory responsibilities under
Title IV of the Ethics Act, and any
other information the Director may
consider appropriate. Agency reports
to OGE will describe and evaluate the
various elements comprising an agen-
cy’s eithics program, list the titles and
duties of agency ethics officials, and
contain any other information the Di-
rector may require. The agency re-
ports will provide OGE and agencies
with management data necessary for
ensuring effective overall ethies pro-
grams.

Another important provision of the
amendment clarifies current statutory
language which the gives the OGE Di-
rector the responsibility for “ordering
corrective action on the part of agen-
cies and employees which the Director
deems necessary.” Since 1983, many
questions have been raised about the
precise meaning and scope of this cor-
rective action authority. The confu-
sion surrounding this authority had
impeded OGE's effectiveness and
needed to be cleared up. Section 7
clarifies the authority by expounding
on the current statute to reflect Con-
gress’ original intent. In order to uti-
lize this corrective action authority,
the Director is given the authority to
make findings concerning employees
violations of any rule, regulation, or
Executive order relating to conflicts of
interest and standards of conduct.

The amendment also requires the
OGE Director to ensure that each ex-
ecutive agency has established written
procedures for the collection, filing,
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review, and public availability, if appli-
cable, of financial disclosure reports.
These written procedures must be re-
viewed and approved by the Director.
The confidential and public financial
disclosure systems can only be effec-
tive in preventing and helping to iden-
tify potential conflicts of interest if
agency officials develop and follow
such established procedures. Without
them, laxity, inconsistency, and ad hoc
determinations render the disclosure
system ineffective.

If we are to have a truly effective ex-
ecutive branch ethics system, it is cru-
cial that we have a strong, visible,
competent and independent OGE and
OGE Director whose policies and ac-
tions promote public confidence in
government. OGE must do more to
ensure that executive branch officials’
and employees’ decisions are not taint-
ed by conflict of interest and that
public servants are acting in the pub-
lic’s interest. This measure will help
achieve that end. I strongly urge that
it be adopted.

RESPONSE TO HOSTAGE RELEASE

(By unanimous consent, Mr. BLooM-
FIELD was allowed to speak out of
order for 2 minutes.)

Mr. BLOOMFIELD. Mr., Speaker, I
want to take this time to notify the
Members that it has just been report-
ed by CNN that an Indian-born Ameri-
can resident being held hostage in
Beirut has been released by his cap-
tors.

Now, if this report is true, I am sure
it pleases all of us.

One can only hope that this is the
first step in the eventual release of all
the hostages. The terrorists who have
taken these hostages should certainly
understand by now there is nothing
further to be gained from holding
these men.

The inescapable fact is that after
years of terrorists violence, they have
nothing, absolutely nothing to show
for it.

We should hope that this release is
the first indication that these groups
have finally realized that the most ef-
fective, the most civilized and the most
humane way to resolve differences is
through peaceful negotiations.

Mr. HORTON. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, I thank the gentleman
and hope that he is right with regard
to the disclosure he just made.

Mr. Speaker, I rise in favor of H.R.
4712, a bill reauthorizing the Office of
Government Ethics. The Office of
Government Ethics provides a crucial
role in assuring that the highest offi-
cers of the land along with all empioy-
ees of the Federal Government comply
with the financial disclosure and other
ethical obligations that the citizens of
this country expect of their public of-
ficials. I share with many of my col-
leagues here today deep concern with
the litany of media reports dealing
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with many public officials’ failure to
strictly observe the ethical and finan-
cial disclosure obligations the law im-
poses upon them. This legislation
before us today should serve to
strengthen enforcement procedures
that are needed to remedy our present
ethics dilemma in the excutive branch.

Under this bill, the Office of Gov-
ernment Ethics is established as a sep-
arate executive agency. The bill en-
hances the enforcement functions of
the Director of the Office of Govern-
ment Ethics and provides for the Of-
fice's involvement in enforcing any
corrective actions. The reauthoriza-
tion provides for $2.5 million for the
first year with such sums as may be
necessary for the next five.

Mr. Speaker, this bill should com-
mand broad bipartisan support. This
carefully drafted compromise repre-
sents hours of hard labor on both the
part of the Committee on Post Office
and Civil Service and the Committee
on the Judiciary. I commend the spon-
sors of this bill and urge all my col-
leagues to support this legislation.

Mr. SIKORSKI. Mr. Speaker, I yield
1 minute to the gentleman from Mas-
sachusetts [Mr. FRANK].

Mr. FRANK. Mr. Speaker, I think
both the floor managers had a similar
purpose in mind, that the gentleman
from North Carolina and I are the
ranking member and chairman of the
Administrative Law Subcommittee of
the Committee on the Judiciary,
which has shared jurisdiction here.

The way this has evolved, we in the
Judiciary Committee have been deal-
ing on several occasions in the past
Congress with the substantive nature
of the Ethics in Government Act. We
have deferred on the whole to our col-
leagues in the Committee on Post
Office and Civil Service to deal with
the structure. Obviously, there are
mutual interests and there has been
interaction. I know the chairman of
the full Judiciary Committee has had
some interest in the restructuring.

I simply want to say that I think the
gentleman from Minnesota and the
gentleman from New York and others
have done an excellent job in this re-
structuring of the Office of Govern-
ment Ethies. It is a shared jurisdic-
tion, as I said, and I believe that on
behalf of the Judiciary Committee we
feel they have dealt very fairly with
the issues involved.

I hope that I will be back on Thurs-
day on the aforementioned subject of
the substance of ethics, talking about
the postemployment lobbying bill; but
at this time I wanted to convey what I
believe is the sentiment of the Judici-
ary Committee that this is a job well
done.

Mr. SIKORSKI. Mr. Speaker, will
the gentleman yield?

Mr. FRANK. I yield to the gentle-
man from Minnesota.
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Mr. SIKORSKI. Mr. Speaker, I
thank the gentleman for yielding, and
commend him for his hard work and
assistance and that of the Judiciary
Committee.

Mr. HORTON. Mr. Speaker, I yield
such time as he may consume to the
gentleman from North Carolina [Mr.
CoBLE] a member of the Committee on
the Judiciary.

Mr. COBLE. Mr. Speaker, I thank
the gentleman for yielding this time to
me,

Mr. Speaker, the Office of Govern-
ment Ethics [OGE], as has been
stated today, was created in 1978 pur-
suant to the Ethics in Government
Act. When it was initially created,
OGE was made a part of the Office of
Personnel Management and was au-
thorized for 5 years.

In 1983, OGE was reauthorized for 5
more years. Consequently, it is incum-
bent upon us to reauthorize it again
before the end of the current calendar
year.

H.R. 4712, now before us, was report-
ed by the Post Office and Civil Service
Committee, and it does in fact remove
the OGE from the Office of Personnel
Management and creates a new and
separate executive agency to be known
as the Office of Government Ethics.

The Judiciary Committee shares
joint jurisdiction with the Post Office
and Civil Service Committee over the
Office of Government Ethics, and
while these two committees have dif-
ferent approaches and viewpoints to-
wards the OGE, I believe that H.R.
4712 does represent a compromise.

H.R. 4712 reauthorizes the OGE for
6 more years in part, so that the next
time we reauthorize this important
agency we will not be forced to do so
during a Presidential election year.

As an aside, Mr. Speaker, I do want
to point out that when we in the Judi-
ciary Committee considered this
matter back in March of this year, the
authorization was $1.8 million, which
is what the President requested.

I notice now that a separate inde-
pendent agency having been created
consisting of only 26 employees, the
authorization has increased to $2.5
million.

In closing, Mr. Speaker, I want to
assure the body that I am in favor of
ethics, but this appears to be awfully
inflationary ethics. I think the Appro-
priations Committee would be well ad-
vised to keep a sharp lookout on it
subsequently.

I do endorse the bill, however.

Mr. SIKORSKI. Mr. Speaker, I want
to commend the gentleman from New
York and thank him for his able as-
sistance.

Mr. GILMAN. Mr. Speaker, | rise in support
of H.R. 4712, a bill to reauthorize the Office of
Government Ethics [OGE]. | urge my col-
leagues to support this important ethics-in-
Government legislation to make OGE a
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stronger, more effective agency, and | com-
mend the distinguished chairman of the
Human Resources Subcommittee, the gentle-
man from Minnesota [Mr. Sikorski] for his
leadership in crafting this bill.

The Office of Government Ethics was es-
tablished by the Ethics in Government Act of
1978 to administer, enforce, and oversee
compliance with ethics laws throughout the
executive branch.

H.R. 4712 contains vital improvements in
current law. One of its more important fea-
tures is that it takes OGE out of the frame-
work of the Office of Personnel Management
and makes it an independent agency within
the executive branch with the Director remov-
able “only for good cause." Ethics should be
a high governmental priority, and the office
designed to oversee ethics programs and en-
force ethical standards must be seen as
having both stature and independence. As an
independent entity, the Office of Government
Ethics and its Director will have a stronger,
more respected voice in the protection of ethi-
cal standards in the U.S. Government.

Accordingly, | urge my colleagues to sup-
port H.R. 4712,

Mr. HORTON, Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

Mr. SIKORSKI. Mr. Speaker, I have
no further requests for time, and I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
BENNETT). The question is on the
motion offered by the gentleman from
Minnesota [Mr. Sikorski]l that the
House suspend the rules and pass the
bill, H.R. 4712, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that
I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore, Pursu-
ant to clause 5 of rule I, and the
Chair's prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mr. SIKORSKI. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 4712, the bill just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Minnesota?

There was no objection.

ESTABLISHING SPECIAL FEES
FOR OCEAN DUMPING OF
SEWAGE SLUDGE AND INDUS-
TRIAL WASTE

Mr. JONES of North Carolina. Mr.
Speaker, I move to suspend the rules
and pass the bill (H.R. 5430) to amend
the Marine Protection, Research, and
Sanctuaries Act of 1972 to establish
special fees for the ocean dumping of
sewage sludge and industrial waste,
and for other purposes.

The Clerk read as follows:
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H.R. 5430

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. ESTABLISHMENT OF FEES AND PENAL-
TIES FOR OCEAN DUMPING OF
SEWAGE SLUDGE AND INDUSTRIAL
WASTE.

The Marine Protection, Research, and
Sanctuaries Act of 1972 (33 U.S.C. 1401 et
seq.) is amended by striking out the second
section 104A and inserting in lieu thereof
the following:

“SEC. 104B. OCEAN DUMPING OF SEWAGE SLUDGE
AND INDUSTRIAL WASTE.

“(a) ProHiBITIONS.—Notwithstanding any
other provision of law—

(1) after the 180th day after the date of
the enactment of this section, no person (in-
cluding a person described in section
104A(a)(1XC)» shall dump, or transport for
the purpose of dumping, sewage sludge or
industrial waste into ocean waters unless
such person has obtained a permit issued
under section 102 which authorizes such
transportation and dumping; and

*(2) it shall be unlawful for any person to
dump, or transport for the purposes of
dumping, any sewage sludge or industrial
waésbe into ocean waters after December 31,
1992.

“(b) SPECIAL DI1sPOSAL FEES.—

“(1) In GENERAL.—Subject to subsection
(c)2XB), any person who dumps, or trans-
ports for the purpose of dumping, sewage
sludge or industrial waste into ocean waters
shall be liable for a fee equal to—

“(A) $200 for each dry ton (or equivalent)
of sewage sludge or industrial waste trans-
ported or dumped by the person after the
180th day after the date of the enactment
of this section and before January 1, 1990;

“(B) $300 for each dry ton (or equivalent)
of sewage sludge or industrial waste trans-
ported or dumped by the person on or after
January 1, 1990, and before January 1, 1991;
and

“(C) $400 for each dry ton (or equivalent)
of sewage sludge or industrial waste trans-
ported or dumped by the person on or after
January 1, 1991, and before January 1, 1993.

“(2) PAYMENT OF FEES.—(A) A person who
has established a trust account in accord-
ance with subsection (e)—

“(i) shall deposit into the account an
amount equal to 85 percent of any fees for
which the person is liable under paragraph
(1); and

“(ii) shall pay an amount equal to 15 per-
cent of such fees to the Administrator, for
use by the Administrator as provided in sub-
section (g).

“(B) If a person has not established a
trust account in accordance with subsection
(e), or if such a trust account established by
a person has been terminated under subsec-
tion (eX2)CXi), all fees under this subsec-
tion shall be paid by the person to the Ad-
ministrator, for use by the Administrator as
provided in subsection (g).

“(c) COMPLIANCE AGREEMENTS AND EN-
FORCEMENT AGREEMENTS.—

“(1) In GENERAL.—AS a condition of issuing
a permit under section 102 which authorizes
a person to transport or dump sewage
sludge or industrial waste, the Administra-
tor shall require that the person enter
into—

“(A) a compliance agreement with the Ad-
ministrator which meets the requirements
of paragraph (2); or

“(B) an enforcement agreement with the
Administrator which meets the require-
ments of paragraph (3).
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“(2) COMPLIANCE AGREEMENTS.—(A) An
agreement shall be a compliance agreement
for purposes of this subsection only if it in-
cludes—

“(i) a plan negotiated by the person enter-
ing into the agreement and the Administra-
tor that will, in the opinion of the Adminis-
trator, if adhered to by the person in good
faith, result in the phasing out and cessa-
tion of ocean dumping, and transportation
for the purpose of ocean dumping, of
sewage sludge and industrial waste by such
person by not later than December 31, 1992,
through the design, construction, and full
implementation of a system of environmen-
tally sound alternatives for the manage-
ment of sewage sludge and industrial waste
transported or dumped by the person; and
“(ii) a schedule which—

“(I) in the opinion of the Administrator,
specifies reasonable dates by which the
person shall complete the various activities
that are necessary for the timely implemen-
tation of the system referred to in clause (i);

“(II) may include interim measures to be
employed by the person for disposal of
sewage sludge and industrial waste until
completion of such various activities; and

“(III) meets the requirements of para-
graph (4).

“(BXi) The Administrator shall waive fees
under subsection (b) with respect to any
person who enters into a compliance agree-
ment which meets the requirements of this
paragraph.

“(ii) The Administrator shall reimpose
fees under subsection (b) with respect to
any person for whom such fees are waived
under clause (i) if the Administrator deter-
mines that the person has failed to comply
with the terms of a compliance agreement
which the person entered into under this
subsection, and that such failure is likely to
result in the person not being able to cease
dumping, and transportation for the pur-
pose of dumping, of sewage sludge and in-
dustrial waste into ocean waters by Decem-
ber 31, 1992, After any such reimposition of
fees, the Administrator may waive such fees
at such time as the Administrator deter-
mines that the person is in compliance with
the compliance agreement.

“(3) ENFORCEMENT AGREEMENTS.—AnN agree-
ment shall be” an enforcement agreement
for purposes of this subsection only if it in-
cludes—

“(A) a plan negotiated by the person en-
tering into the agreement and the Adminis-
trator that will, in the opinion of the Ad-
ministrator, if adhered to by the person in
good faith, result in the phasing out and
cessation of ocean dumping, and transporta-
tion for the purpose of ocean dumping, of
sewage sludge and industrial waste by such
person through the design, construction,
and full implementation of a system of envi-
ronmentally sound alternatives for the man-
agement of sewage sludge and industrial
waste transported or dumped by the person;

“(B) a schedule which—

“(1) in the opinion of the Administrator,
specifies reasonable dates by which the
person shall complete the various activities
that are necessary for the timely implemen-
tation of the system referred to in subpara-
graph (A); and

“(ii) may include interim measures to be
employed by the person for the disposal of
sewage sludge and industrial waste until
completion of such various activities; and

“(iii) meets the requirements of paragraph
(4).

“(4) ScrHepuLEs.—Each schedule included
in a compliance agreement under paragraph
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(2) or an enforcement agreement under
paragraph (3) shall provide for, in addition
to such other activities that the Administra-
tor considers necessary or appropriate—

“(A) preparation of engineering designs
and related specifications for the system re-
ferred to in paragraph (2)AXi) or para-
graph (3)(A), as applicable;

“(B) compliance with appropriate Federal,
State, and local regulatory requirements;

“(C) site and equipment acquisitions for
such system;

“(D) construction and testing of such
system; and

“(E) operation of such system at full ca-
pacity.

“(d) PENALTY.—

“(1) In GENERAL.—In lieu of any other civil
penalty under this Act, any person who
dumps or transports sewage sludge or indus-
trial waste in violation of subsection (a)
shall be liable for a civil penalty, to be as-
sessed by the Administrator, as follows:

“(A) For each dry ton (or equivalent) of
sewage sludge or industrial waste dumped or
transported by the person in violation of
this subsection in calendar year 1993, $800.

“(B) For each dry ton (or equivalent) of
sewage sludge or industrial waste dumped or
transported by the person in violation of
this subsection in any year after calendar
year 1993, a sum equal to—

“(i) the amount of penalty per dry ton (or
equivalent) for a violation occurring in the
preceding calendar year, plus

“(ii) a percentage of such amount equal to
11 percent of such amount, plus an addition-
al 1 percent of such amount for each full
calendar year since December 31, 1993.

“(2) PAYMENT OF PENALTY.—(A) Of the
total amount of penalties under paragraph
(1) for which a person is liable for violations
occurring in calendar year 1993, such
person—

“(i) shall pay into a trust account estab-
lished by the person in accordance with sub-
section (e) 90 percent of such total amount;

and

“(ii) shall pay to the Administrator the
portion of such total amount which is not
paid into such a trust account.

“(B) Of the total amount of penalties
under paragraph (1) for which a person is
liable for violations occurring in any year
after calendar year 1993, such person—

“(1) shall pay into a trust account estab-
lished by the person in accordance with sub-
section (e) a percentage of such total
amount equal to the difference between—

“(I) 90 percent of such total amount, re-
duced by

“(II) 5 percent of such total amount for
each full calendar year since December 31,
1992; and

“(ii) shall pay to the Administrator the
portion of such total amount which is not
paid into such a trust account.

“(e) TRUST ACCOUNT.—

“(1) In GENERAL.—A person who enters into
a compliance agreement or an enforcement
agreement under this section shall establish
a trust account into which the person shall
deposit fees and penalties for which the
person is liable under this section.

“(2) TRUST ACCOUNT REQUIREMENTS.—AN
account shall be a trust account for pur-
poses of this subsection only if it meets, to
the satisfaction of the Administrator, the
following requirements:

“(A) Amounts in the account may be with-
drawn only with the concurrence of the
person who establishes the account and the
Administrator.
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“(B) Amounts in the account may be ex-
pended only for projects which will identify,
develop, and implement—

“(i) environmentally sound alternatives to
the disposal of sewage sludge and industrial
waste by ocean dumping, including but not
limited to alternatives utilizing resource re-
covery, recycling, thermal reduction, or
composting techniques; or

“(ii) improvements in pretreatment, treat-
ment, and storage techniques for sewage
sludge and industrial waste to facilitate the
implementation of such alternatives.

“(C) Upon a finding by the Administrator
that a person did not deposit fees or penal-
ties into an account as required by this sub-
section, or did not expend amounts from the
account in accordance with this subsection,
the balance of the amounts in the account
shall be paid to the Administrator.

“(3) USE OF UNEXPENDED BALANCE.—Upon a
determination by the Administrator that a
person has ceased ocean dumping of sewage
sludge and industrial waste, the balance of
the amounts in an account established by
the person under this subsection shall be
paid to the person for use in meeting the re-
quirements of the Federal Water Pollution
Control Act (33 U.S.C. 1251 et seq.) which
apply to the person.

“(f) PROGRESS REPORTS, —

“(1) IN GENERAL.—Not later than 6 months
after the date of enactment of this Act, and
not later than December 31 of 1989, 1980,
1991, and 1992, the Administrator shall pre-
pare and submit to the Congress a report
on—

“(A) progress being made by persons
issued permits for transportation or dump-
ing of sewage sludge or industrial waste
under section 102 in developing and imple-
menting environmentally sound methods
for managing sewage sludge and industrial
waste;

“(B) progress being made by the Adminis-
trator and others in identifying and imple-
menting environmentally sound alternatives
to the disposal of sewage sludge and indus-
trial waste by ocean dumping; and

“(C) progress being made toward the ces-
sation of ocean dumping of sewage sludge
and industrial waste.

“(2) REFERRAL TO CONGRESSIONAL COMMIT-
TEES.—(A) Each report submitted to the
Congress under this paragraph shall be re-
ferred to each standing committee of the
House of Representatives and of the Senate
having jurisdiction over any part of the sub-
ject matter of the report.

“(3) CONGRESSIONAL HEARINGS.—If the Ad-
ministrator makes a finding in the final
report submitted to the Congress under this
subsection that a permittee under this title
cannot reasonably complete the cessation of
ocean dumping of sewage sludge or industri-
al waste by December 31, 1992, each com-
mittee of the House of Representatives and
of the Senate to which such report is re-
ferred—

“(A) not later than 90 days after the date
of the referral of the report to that commit-
tee, shall hold hearings regarding the find-
ings of the report and appropriate action
that should be taken to end ocean dumping
of sewage sludge and industrial waste; and

‘“(B) not later than 270 days after that
date of referral, shall issue a report which
describes the findings and recommendations
of the committee regarding such appropri-
ate action.

*(g) Usk oF FPEES AND PENALTIES.—

“(1) IN GENERAL.—Of the amount of fees
and penalties paid to the Administrator pur-
suant to each of subsection, (b) and (d) in a
fiscal year—
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“(A) not to exceed one-third of such
amount shall be used by the Administrator,
subject to the limitations described in para-
graph (2), for—

“(i) costs incurred or expected to be in-
curred in undertaking activities directly as-
sociated with the issuance under this Act of
permits for the transportation or dumping
of sewage sludge and industrial waste, in-
cluding an environmental assessment of the
direct effects of dumping under the permits:

“(ii) preparation of reports required under
subsection (f); and

“(iil) such other research, studies, and
projects the Administrator considers neces-
sary for, and consistent with, the develop-
ment implementation of suitable environ-
mentally sound alternatives for the manage-
ment of sewage sludge and industrial waste;

"“(B) not to exceed one-third of such
amount shall be transferred to the Secre-
tary of the department in which the Coast
Guard is operating for use, subject to the
limitations described in paragraph (2), for—

“(i) Coast Guard surveillance of transpor-
tation and dumping of sewage sludge and in-
dustrial waste subject to this Act; and

“(il) such enforcement activities conduct-
ed by the Coast Guard with respect to such
transportation and dumping as may be nec-
essary to ensure to the maximum extent
practicable complete compliance with the
requirements of this Act; and

“(C) not to exceed one-third of such
amount shall be transferred to the Under
Secretary of Commerce for Oceans and At-
mosphere for use, subject to the limitations
described in paragraph (2), for—

(i) monitoring and research regarding
the effects of the dumping of sewage sludge
and industrial waste in, or processing of
sewage sludge and industrial waste on,
ocean waters; and

“(ii) preparation of annual reports to the
Congress describing the results of such
monitoring and research.

“(2) LIMITATION ON USE OF AMOUNTS,—The
amount of the fees and penalties paid to the
Administrator pursuant to each of subsec-
tions (b) and (d) in a fiscal year which is
used, or transferred for use, by an agency
pursuant to paragraph (1) shall not exceed
the amount necessary for use by the agency
in that fiscal year for activities described in
that paragraph, and in no case shall exceed
the following:

“(A) For each of fiscal years 1989 and
1990, the amount expended by such agency
for such activities in the preceding fisecal
year, plus an additional 20 percent of such
amount.

“(B) For each of fiscal years 1991 and
1992, the amount expended by such agency
for such activities in the preceding fiscal
year, plus an additional 15 percent of such
amount.

*(C) For each fiscal year after fiscal year
1992, the a.aount expended by such agency
for such activities in the preceding fiscal
year, plus an additional 10 percent of such
amount.

“(3) WATER POLLUTION CONTROL REVOLVING
LOAN FUND CAPITALIZATION GRANTS.—(A) Any
amount of the fees and penalties paid to the
Administrator pursuant to each of subsec-
tions (b) and (d) in a fiscal year which are
not necessary for use in accordance with
paragraph (1) in such fiscal year shall be
used by the Administrator for making capi-
talization grants to the States of New York
and New Jersey for the purpose of establish-
ing a water pollution control revolving fund
for providing assistance in any area of such
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State for which such fees or penalties were
not paid—

“(i) for construction of treatment works
(as defined in section 212 of the Federal
Water Pollution Control Act) which are
publicly owned,

“(ii) for implementing a management pro-
gram under section 319 of such Act, and

“(ii) for developing and implementing a
conservation and management plan under
section 320 of such Act.

*(B) Any funds made available by the Ad-
ministrator for capitalization grants under
this paragraph shall be used in the same
manner and subject to the same require-
ments as amounts made available to the Ad-
ministrator for capitalization grants under
title VI of the Federal Water Pollution Con-
trol Act; except that the second sentence of
section 201(g)(1) of such Act shall not be ap-
plicable to such funds and such funds shall
be apportioned between the States of New
York and New Jersey in the same ratio as
the fees and penalties from which such
amounts were derived from permittees of
each of such States.

*(4) DEPOSIT INTO TREASURY AS OFFSETTING
COLLECTIONS.—Any amount of the fees and
penalties paid to the Administrator pursu-
ant to each of subsections (b) and (d) which
is used by an agency, or transferred for use
by an agency, in accordance with paragraph
(1) shall be deposited into the Treasury as
offsetting collections of the agency.

“(h) ENFORCEMENT.—

“(1) IN GENERAL.—Whenever on the basis
of any information available the Adminis-
trator finds that a person is dumping or
transporting sewage sludge or industrial
waste in violation of subsection (a)1), the
Administrator shall issue an order requiring
such person to cease such dumping or trans-
porting (as applicable) until such person—

“(A) enters into a compliance agreement
or an enforcement agreement under subsec-
tion (¢); and

“(B) obtains a permit under section 102
which authorizes such dumping or trans-
porting.

“(2) REQUIREMENTS OF ORDER.—ANy order
issued by the Administrator under this sub-
section—

“(A) shall be delivered by personal service
to the person named in the order;

““(B) shall state with reasonable specificity
the nature of the violation for which the
order is issued; and

“¢C) shall require that the person named
in the order, as a condition of dumping, or
transporting for the purpose of dumping,
sewage sludge or industrial waste into ocean
waters—

“(1) shall enter into a compliance agree-
ment or an enforcement agreement under
subsection (¢); and

“(ii) shall obtain a permit under section
102 which authorizes such dumping or
transporting.

“(3) Actions.—The Administrator may re-
quest the Attorney General to commence a
civil action for appropriate relief, including
a temporary or permanent injunction, for
any violation of subsection (a) or of an
order issued by the Administrator under
this section. Any action under this subsec-
tion may be brought in the district court of
the United States for the district in which
the defendant is located or resides or is
doing business, and such court shall have
jurisdiction to restrain such violation and
require compliance.

“(i) DEFINITIONS.—

(1) In GENERAL.—Subject to paragraph
(2), for purposes of this section—
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“(A) the term ‘industrial waste’' means any
solid, semisolid, or liquid waste generated by
a manufacturing or processing plant; and

“(B) the term ‘sewage sludge’ means any
solid, semisolid, or liguid waste generated by
a municipal wastewater treatment plant.

“(2) EXCLUDED MATERIALS.—The terms ‘in-
dustrial waste’ and ‘sewage sludge' do not
include—

“(A) any dredged material discharged by
the United States Army Corps of Engineers
or discharged pursuant to a permit issued
by the Secretary in accordance with section
103; or

“(B) any waste from a tuna cannery oper-
ation located in American Samoa or Puerto
Rico discharged pursuant to a permit issued
by the Administrator under section 102,

“(j) LIMITATION ON ENVIRONMENTALLY
Sounp ALTERNATIVE—For purposes of this
section, an environmentally sound alterna-
tive to the dumping of sewage sludge or in-
dustrial waste does not include dumping of
such material into ocean waters."”.

SEC. 2. CONFORMING AMENDMENT.

(a) AMENDMENT.—Section 4 of Public Law
95-153 (33 U.S.C. 1412a) is amended—

(1) by striking subsection (a);

(2) by striking subsection (b);

(3) by redesignating subsection (c) as sub-
section (a);

(4) in subsection (a) (as so redesignated)
by striking “such title I" and inserting “‘title
I of the Marine Protection, Research, and
Sanctuaries Act of 1972 (33 U.S.C. 1411 et
seq.)";

(5) by striking subsection (d); and

(6) by adding at the end the following:

“(b) For purposes of this section, the term
‘industrial waste' means any solid, semisolid,
or liquid waste generated by a manufactur-
ing or processing plant.”,

(b) EFfrFecTIVE DATE.—The amendment
made by this section shall be effective after
the 180th day after the date of the enact-
ment of this section.

SEC. 3. DISPOSAL OF SEWAGE SLUDGE AT LAND-
FILLS ON STATEN ISLAND.

The Marine Protection, Research, and
Sanctuaries Act of 1972 (33 U.S.C. 1401 et
seq.), as amended by this Act, is amended by
inserting after section 104B the following:
“SEC. 104C. PROHIBITION ON DISPOSAL OF SEWAGE

SLUDGE AT LANDFILLS ON STATEN
. ISLAND.

“(a) IN GENERAL.—No person shall dispose
of sewage sludge at any landfill located on
Staten Island, New York.

“(b) ExcLUsION FROM PENALTIES.—

“(1) IN GENERAL.—Subject to paragraph
(2), a person who violates this section shall
Rot be subject to any penalty under this

ct.

“(2) InyuncrioNn.—Paragraph (1) shall not
prohibit the bringing of an action for, or the
granting of, an injunction under section 105
with respect to a violation of this section.

“(c) DEFINITION.—For purposes of this sec-
tion, the term ‘sewage sludge’ has the mean-
ing such term has in section 104B.".

SEC. 4 USE OF STATE WATER POLLUTION CONTROL
REVOLVING FUND GRANTS FOR DE-

VELOPING ENVIRONMENTALLY
SOUND ALTERNATIVES TO OCEAN
DUMPING.

Title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381-1387) is amend-
ed by adding at the end the following:

“SEC. 608. USE OF CAPITALIZATION GRANTS FOR

DEVELOPING ENVIRONMENTALLY
SOUND ALTERNATIVES TO OCEAN
DUMPING.

“(a) GENERAL REQUIREMENT.—Notwith-
standing any other provision of this title,
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each of the States of New York and New
Jersey shall use at least 20 percent of the
amount of each grant payment made to
such State under this title and 20 percent of
the State's contribution associated with
such grant payment in the 6-month period
beginning on the date of receipt of such
grant payment for assisting any person (in-
cluding any governmental entity) in such
State who has entered into a compliance
agreement or enforcement agreement under
section 104(b) of the Marine Protection, Re-
search, and Sanctuaries Act of 1972 with
identifying, developing, and implementing
environmentally sound alternatives to ocean
dumping of sewage sludge and industrial
waste.

“(b) LimrtaTion.—If, after the last day of
the 6-month period beginning on the date of
receipt of a grant payment by the State of
New York or New Jersey under this title, 20
percent of the amount of such grant pay-
ment and the State's contribution associat-
ed with such grant payment has not been
used for providing assistance described in
subsection (a) as a result of insufficient ap-
plications for such assistance from persons
eligible for such assistance, the 20 percent
limitations set forth in subsection (a) shall
not be applicable with respect to such grant
fiayment and associated State contribu-

on.",

SEC. 5. OCEAN DISCHARGES.

(a) COMPREHENSIVE REPORT.—Within six
months after the date of the enactment of
this Act, the Administrator shall transmit to
the Congress a report on the implementa-
tion of section 403(c) of the Federal Water
Pollution Control Act. The report shall con-
tain an accounting of discharges into the
waters of the territorial sea, the contiguous
zone, and the ocean, including—

(1) the total number of discharges;

(2) the location, source, volume, and po-
tential environmental effects of each dis-
charge;

(3) the date of original issuance, review,
and reissuance of each discharge permit;

(4) the number of discharges that have
been determined by the Administrator to be
in compliance with the ocean discharge cri-
teria regulations promulgated pursuant to
section 403(e¢); and

(5) recommendations for any additional
legislative authorities needed to achieve
compliance with section 403(¢).

(b) IMPLEMENTATION SCHEDULE.—The Presi-
dent, in submitting his budget for fiscal
year 1990, shall include a schedule for im-
plementing section 403(c) of the Federal
Water Pollution Control Act and achieving
compliance with such guidelines as expedi-
tiously as practicable, and an estimate of
:.Se resources required to meet such sched-

e.

The SPEAKER pro tempore. Pursu-
ant to the rule, a second is not re-
quired on this motion.

The gentleman from North Carolina
[Mr. JonEs] will be recognized for 20
minutes and the gentleman from New
York [Mr. LEnT] will be recognized for
20 minutes.

The Chair recognizes the gentleman
from North Carolina [Mr. JoNEs].

Mr, JONES of North Carolina. Mr.
Speaker, I yield myself such time as I
may consume,

Mr. Speaker, H.R. 5430 is a compro-
mise bill that has been worked out be-
tween the Merchant Marine and Fish-
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eries Committee and the Public Works
and Transportation Committee.

It involves the very difficult issue of
ocean dumping—an issue with which
my committee has been dealing for
many years.

Because so many Members on our
side desire to speak on this matter
today, I will not take any further time
to discuss the bill.

I am submitting for the REcorbp, at
the end of my remarks, a section-by-
section analysis of H.R. 5430 so that
all interested Members will have an
opportunity to know what is contained
in the compromise.

During the next 40 minutes, a
number of Members will discuss the
features of the bill. After passage, I
will make a number of procedural mo-
tions that will lead to the calling of a
conference with the Senate.

It is the intent of all of us who have
been involved in the ocean dumping
issue to resolve our differences with
the Senate this week and bring back a
conference report before we adjourn.

I would like to thank the leadership
of the Public Works Committee for
their cooperation on this matter. I am
particularly proud of the members of
the Merchant Marine Committee who
have worked so hard on this compro-
mise.

In particular, I want to commend
the gentleman from New Jersey [Mr.
HucaEes] who has devoted much of his
congressional career to finding a solu-
tion to this tough issue.

I believe we have before us that solu-
tion.

SECTION-BY-SECTION ANALYSIS OF H.R. 5430

Section 1. Establishment of Fees and Pen-
alties for Ocean Dumping of Sewage Sludge
and Industrial Waste:

Section 1 of H.R. 5430 amends the Marine
Protection, Research, and Sanctuaries Act
of 1972 (MPRSA, 33 U.S.C. 1401 et seq.) by
establishing new terms and conditions for
phasing out and ceasing the ocean dumping
of sewage sludge and industrial waste.

Subsection (a) prohibits the dumping, or
transporting for the purpose of dumping,
sewage sludge and industrial waste into
ocean waters (1) without a permit issued by
the Administrator of the Environmental
Protection Agency (EPA); and (2) after De-
cember 31, 1992. A person who has an exist-
ing permit to dump under the MPRSA need
not obtain a new permit from EPA provided
the existing permit meets all the terms and
conditions of this Act and the person enters
into a compliance agreement or enforce-
ment agreement with EPA in accordance
with subsection (e¢).

Subsection (b) establishes special disposal
fees to be paid by any person who dumps, or
transports for the purpose of dumping,
sewage sludge or industrial waste into the
ocean. The fees commence within six
months of enactment of this Act and are set
at $200 a dry ton (or equivalent) for sewage
sludge or industrial waste dumped before
January 1, 1990; $300 a dry ton (or equiva-
lent) for sewage sludge or industrial waste
dumped after January 1, 1990, and before
January 1, 1991; and $400 a dry ton (or
equivalent) for sewage sludge or industrial
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waste dumped after January 1, 1991, and
before January 1, 1993.

Subsection (b)(2) requires the dumper to
deposit 85 percent of the fees into a trust
account to be set up by the dumper and to
pay 15 percent to the Administrator of EPA.
If the dumper has not established a trust
account, or the Administrator finds that the
dumper has not expended money in the
trust account on authorized uses, all fees
shall be paid to EPA.

The special disposal fees will be waived if
a person enters into a compliance agree-
ment with EPA and ceases all ocean dump-
ing by December 31, 1992,

Subsection (c) authorizes the Administra-
tor to enter into two types of agreements
with dumpers—Compliance agreements and
enforcement agreements. Municipalities
dumping sewage sludge and companies
dumping industrial waste must obtain a
permit from EPA and enter into one of
these agreements if they want to continue
dumping after six months from enactment
of this Act. If, in the opinion of the Admin-
istrator, the person can reasonably be ex-
pected to cease all dumping by December
31, 1992, the Administrator may enter into a
compliance agreement with the person. In
all other cases, the Administrator and
dumper must enter into an enforcement
agreement. Although the burden of proof is
on the dumper to establish their qualifica-
tions (including financial qualifications) for
a particular agreement, the decision wheth-
er to enter into the agreement lies ultimate-
ly with the Administrator.

A compliance agreement must contain a
plan negotiated by the dumper and EPA
which will result in the phasing out and ces-
sation of all ocean dumping by December
31, 1992, and a schedule which specifies
dates for implementing a system of environ-
mentally sound alternatives for the manage-
ment of sewage sludge or industrial waste,
as the case may be, The plan may contain
interim as well as long-term measures for
the disposal of sludge and industrial waste
other than by ocean dumping. The Commit-
tees encourage the dumpers to use short-
term, environmentally sound measures so as
to meet the December 31, 1992, deadline.
The Administrator must waive the special
disposal fees for those persons who enter
into a compliance agreement, except that
the fees will be reimposed if the person is
not complying with the terms of the agree-
ment.

An enforcement agreement must contain
all the elements of a compliance agreement,
but the special disposal fees are not waived.

Subsection (d) establishes a new schedule
of civil penalties for persons who violate
the prohibition on ocean dumping after De-
cember 31, 1992, and the prohibition on
dumping without a permit. These penalties
replace the existing civil penalties in section
105(a) of the MPRSA for violations of sub-
section (a).

For each dry ton (or equivalent) of sewage
sludge or industrial waste that a person
dumps into the ocean after December 31,
1992, the person must pay a civil penalty of
$800. For each calendar year after 1993, the
penalty increases by an amount equal to 11
percent of the penalty assessed in the previ-
ous calendar year plus one additional per-
cent, For example, the penalty in 1995 will
be the penalty per dry ton in 1994 plus 12
percent.

In calendar year 1993, the person must de-
posit 90 percent of the penalty assessed into
a trust account established under subsection
(e) and pay the remaining 10 percent to the
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Administrator of EPA. In each subsequent
year, the amount to be pald by the person
into the trust account for the dumper's use
is reduced by 5 percent, Therefore, in calen-
dar year 1994, the amount deposited in the
trust account is 85 percent of the total pen-
alties; in 1995, 80 percent, and so forth. The
remainder of the penalties each year is paid
to the Administrator.

Subsection fe) provides for the establish-
ment of trust accounts by the dumpers.
Each person who enters into a compliance
agreement or an enforcement agreement
must establish a trust account for the de-
posit of fees and penalties assessed under
this Act. Amounts in the trust account may
only be withdrawn with the concurrence of
EPA and may only be expended on the de-
velopment of environmentally sound alter-
natives to ocean dumping, including im-
provements in pretreatment and treatment
of sewage sludge and industrial waste, (En-
vironmentally sound alternatives do not in-
clude dumping the sewage sludge or indus-
trial waste into the ocean.) Funds remaining
in the trust account after the person has
ceased all ocean dumping shall be used by
the person to meet the applicable require-
ments of the Federal Water Pollution Con-
trol Act.

Subsection (f) requires EPA to submit
progress reports to the Congress. Within 6
months after the date of enactment and by
December 31, 1989, 1990, 1991, and 1992, the
Administrator must report to Congress on
programs being made by persons to cease
ocean dumping. If in the final report sub-
mitted to Congress, the Administrator finds
that a permittee cannot reasonably cease
ocean dumping by December 31, 1992, each
House and Senate Committee with jurisdic-
tion over the matter shall, within 90 days,
hold hearings and, within 270 days, issue a
report describing the Committee’s findings
and recommendations.

Subsection (g) describes the use of the fees
and penalties paid to the Administrator and
the limitation on the Federal Government’s
expenditure of these payments. In general,
one-third of the amount shall be used by
EPA to pay for costs EPA incurs in permit-
ting ocean dumping, assessing its environ-
mental effects, preparing progress reports,
and carrying out research on environmen-
tally sound alternatives. EPA must transfer
another one-third of the amount received to
the Coast Guard for its use in surveillance
and enforcement of ocean dumping activi-
ties. EPA must transfer the final one-third
to the Administrator of the National Ocean-
ic and Atmospheric Administration (NOAA)
for NOAA's monitoring and research ef-
forts.

The agencies are limited in the amount of
money they can expend in any particular
fiscal year to the amount necessary to carry
out their tasks, subject to specific percent-
age increases in any one year. Funds paid to
the Administrator which are not necessary
to carry out the agencies' specific tasks re-
lated to ocean dumping shall be used by the
Administrator to make grants to the states
of New York and New Jersey for deposit in
those states' revolving loan funds estab-
lished under title VI of the Federal Water
Pollution Control Act. New York and New
Jersey can then use the money in their re-
volving funds to assist municipalities (other
than those which have paid the fees and
penalties) in constructing publicly owned
treatment works, implementing a nonpoint
source management program, and develop-
ing and implementing a management plan
for a national estuary within the state.
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Subsection (h) provides EPA with addi-
tional enforcement authority to enforce the
terms of this Act. If the Administrator finds
that a person is violating the prohibitions
on ocean dumping, the Administrator may
issue an administrative order requiring the
person to comply with the prohibitions and
to enter into a compliance agreement or en-
forcement agreement as a condition of con-
tinued dumping. The Administrator may re-
quest the Attorney General to bring a civil
action to enforce the terms of the order or
any prohibitions in this Act.

Subsection (i) contains new definitions of
industrial waste and sewage sludge for pur-
poses of this Act. These definitions are tech-
nical descriptions only and eliminate the
proviso in P.L, 95-153 that industrial waste
and sewage sludge may be dumped if it does
not “‘unreasonably degrade” the marine en-
vironment. Excepted from the scope of
these definitions and the prohibitions of
this Act are: (1) dredged material disposed
of under a permit issued by the Corps of En-
gineers under section 103 of the MPRSA;
and (2) wastes from tuna cannery oper-
ations in American Samoa or Puerto Rico
for which the Administrator has issued a
permit under section 102 of the MPRSA.

Subsection (j) provides a limitation on the
term “environmentally sound alternative’.
The Committees intend to proscribe any
dumping of sewage sludge or industrial
waste into the ocean as an environmentally
sound alternative. However, the Committees
do not intend by this act to prohibit consid-
eration of other alternatives, such as ocean
incineration, provided the alternative meets
all applicable legal requirements and EPA
finds the alternative to be “environmentally
sound”.

Section 2. Conforming Amendments:

Section 2 contains conforming amend-
ments to P.L. 95-153, the 1977 amendments
to the Ocean Dumping Act. The amend-
ments repeal subsections (a), (b), and (d) of
P.L. 95-153 pertaining to ending ocean
dumping after December 31, 1981, authoriz-
ing research permits for dumping of indus-
trial waste and defining the terms “sewage
sludge” and “industrial waste"”. The author-
ity to issue emergency permits for dumping
of industrial waste would remain in the Act.

Section 3. Staten Island Landfills:

Section 3 prohibits any person from dis-
posing of sewage sludge, as defined in this
Act, at any landfill located on Staten Island,
New York. Persons who violate this prohibi-
tion are not subject to any civil or criminal
penalty under the Act but may be enjoined
from continuing the dumping.

Section 4. Use of State Water Pollution
Control Revolving Funds:

Section 4 amends title VI of the Federal
‘Water Pollution Control Act concerning the
use of state water pollution control revolv-
ing fund grants. It requires the states of
New York and New Jersey to use at least 20
percent of their federal grant payments
under title IV and 20 percent of the state's
contribution to the title VI revolving fund
to assist persons within those states, who
have entered into compliance or enforce-
ment agreements with EPA, with identify-
ing, developing, and implementing environ-
mentally sound alternatives to ocean dump-
ing. If a state has received insufficient re-
quests for assistance from dumpers within
six months from receipt of its title VI grant
payment, the 20 percent limitation is re-
moved.

Section 5. Ocean Discharges.

Section 5 pertains to EPA’s implementa-
tion of the ocean discharge requirements of
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section 403 of the Federal Water Pollution
Control Act (43 U.S.C. 1343). Section 403 re-
quires EPA to promulgate guidelines for de-
termining the harmful effects of discharg-
ing pollutants into the ocean and to ensure
that no permit is issued under section 402 of
the Clean Water Act if the discharge would
be inconsistent with the guidelines. Al-
though ocean discharge guidelines were pro-
mulgated by EPA in 1981, to date, EPA has
required only oil and gas companies operat-
ing on the outer continental shelf, and a
very limited number of other specific dis-
chargers, including fish processing and
timber operations, to comply with the
guidelines. Information provided by EPA
suggests that well in excess of 2,000 facili-
ties nationwide are discharging into ocean
waters without having been reviewed for
compliance with the ocean discharge guide-
lines. Section 5 of this Act requires EPA to
report to Congress within six months on its
implementation of section 403 and to in-
clude in the President's FY 1990 budget re-
quest a schedule and estimate of resources
needed to implement section 403. The
report and schedule apply only to those dis-
chargers that, under current law, are sub-
ject to section 403.

Mr. LENT. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, it is a pleasure for me
to rise in support of H.R. 5430, a bill
that establishes the terms and condi-
tions for ending the ocean dumping of
sewage sludge and industrial waste. 1
am pleased, because as a representa-
tive from the South Shore of Long
Island, NY, this is a very important
bill for my constituents.

As many of our colleagues are aware,
this legislation has been under devel-
opment for quite some time. It's borne
of the realization that man can no
longer continue to degrade our seas
and marine life by disposing sludge
and industrial wastes in the ocean. I
remember all too clearly how the 12-
mile dump site, the New York Bight,
turned into a virtual wasteland, devoid
of marine life. Unfortunately, our cur-
rent practice of shipping treated
sludge further out to the 106-mile site
only postpones the day of reckoning.

H.R. 5430 is the result of growing
concern over the continued dumping
of treated sewage sludge in the Atlan-
tic Ocean at the designated site 106
miles offshore. This site for sewage
sludge disposal was selected by the En-
vironmental Protection Agency [EPA]
after long debate several years ago as
a substitute for dumping sewage
sludge in the New York Bight. At the
time the 106-mile site was chosen,
there was a belief that the waters were
so deep and the site so far offshore
that it would allow for the dispersal of
this treated sewage sludge in an envi-
ronmentally sound manner.

Some maintain that there is no cred-
ible evidence that dumping of treated
sludge has caused any significant envi-
ronmental degradation in the area.
Nevertheless, in the abundance of cau-
tion, it’s time to bring this activity to
an end. This country must lead the
world in ending practices that can
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have adverse impacts on our environ-
ment.

Finding an environmentally safe al-
ternative to ocean disposal of treated
sewage sludge may be difficult—and
certainly will be expensive. But this
legislation sets in motion a precess
that will lead to appropriate alterna-
tives to ocean dumping.

It does so by offering a long-term so-
lution to the sludge disposal dilemma.
Most of the fees and civil penalties as-
sessed under the bill will be turned
back to help local government find
and implement environmentally sound
alternatives to ocean dumping of
sewage sludge and industrial wastes.
That is the key to making this pro-
gram work.

This bipartisan compromise is the
product of intense negotiations be-
tween Congress and affected State and
local municipalities. In fact, my home
county of Nassau on Long Island is
one of the nine municipalities that has
been legally disposing of its treated
sewage sludge at the dumpsite 106
miles offshore. Nassau County offi-
cials have been working for quite some
time with the EPA and private con-
tractors to develop a plan to phase out
the county’s Ocean Dumping Pro-
gram. They are optimistic that they
will be able to eliminate this practice
and that the bill we are considering
today will help in that effort.

At this point, I would like to compli-
ment the members of the House
Public Works and Transportation
Committee for their diligent efforts in
working with members of the Mer-
chant Marine and Fisheries Commit-
tee and State and local officials to
help craft this compromise legislation.
I am pleased that the two committees
have now been able to come to grips
with this problem and to develop a ra-
tional legislative response.

Mr. Speaker, this legislation repre-
sents one more constructive step in
helping our Nation deal with its waste
disposal crisis. And, as we approach
the end of the 100th Congress, the en-
actment of this legislation should be
viewed as just the beginning of the
congressional effort to come to grips
with the monumental problems that
our Nation faces not only for the dis-
posal of sewage sludge, but also for
medical, industrial, municipal, and
household wastes.

I hope that all Members of this dis-
tinguished body realize that, for the
next several years, the solving of the
country’s waste disposal problems
must be at the top of our legislative
agenda. I applaud the efforts of the
Members who have worked on this
particular compromise and hope that
we will be able to continue this biparti-
san effort to solve the rest of our na-
tional waste disposal problems.
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Mr. Speaker, I urge all my col-
leagues to join with us to enact this
bill.

0O 1615

At the top of the agenda, I applaud
the Members who have worked on this
particular compromise and hope we
will be able to continue this bipartisan
effort to solve the rest of our national
waste disposal problems.

Mr. Speaker, 1 want to commend the
distinguished chairman of the Com-
mittee on Merchant Marine and Fish-
eries, the gentleman from North Caro-
lina [Mr. Jones]; the gentleman from
New Jersey [Mr. Saxton]; the gentle-
man from New Jersey [Mr. HUGHES],
who are the original cosponsors of the
bill, the gentleman from New York
[Mr. ManTON], and the gentlewoman
from Rhode Island [Miss SCHNEIDER]
for their leadership in crafting this
legislation.

Mr. Speaker, I reserve the balance of
my time.

Mr. JONES of North Carolina. Mr.
Speaker, I yield such time as he may
consume to the gentleman from New
York [Mr. Nowakl.

Mr. NOWAK. Mr. Speaker, H.R.
5430, a bill to impose special fees on
the ocean disposal of sewage sludge
and industrial waste and to prohibit
such dumping after December 31,
1992, represents the combined efforts
of our Committee on Public Works
and Transportation and the Commit-
tee on Merchant Marine and Fisheries.
We worked together to fashion a bill
that is tough but fair, one that re-
wards early action in finding alterna-
tives to ocean disposal and punishes
delay. I want to commend the chair-
man of the full committee, the gentle-
man from California [Mr. ANDERSON]
for his leadership in these efforts and
I particularly want to thank the two
gentlemen from New Jersey [Mr. RoE
and Mr. HucHes] for the crucial role
they played in bringing this bill to the
floor. As well as the gentleman from
Arkansas [Mr. HaAMMERSCHMIDT] and
the gentleman from Minnesota [Mr.
STANGELAND] representing the minori-
ty.

Ocean disposal of sewage sludge and
industrial waste is prohibited after De-
cember 31, 1992. During the period be-
ginning 6 months after the date of en-
actment and ending on December 31,
1992, special fees are imposed for
ocean disposal. The fees start at $200 a
dry ton or equivalent in 1989 and in-
crease to $300 a dry ton in 1990 and
$400 a dry ton in 1991 and 1992. No
ocean disposal may take place without
a permit after 6 months after enact-
ment. In order to obtain a permit, a
person must enter into a compliance
agreement or an enforcement agree-
ment. A compliance agreement is one
which contains a plan which in the
opinion of the Administrator will
result in the phasing out and cessation
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of ocean disposal by December 31,
1992. Ocean dumping fees are waived
for a person entering into such an
agreement. Persons not able to enter
into a compliance agreement must
enter into an enforcement agreement
which sets forth a schedule for the
phasing out and cessation of ocean dis-
posal by a subsequent date.

For any ocean disposal which contin-
ues beyond the December 31, 1992,
date, substantial and escalating penal-
ties are imposed, starting at $800 a dry
ton or equivalent and increasing each
year by ten percent plus an additional
percent for each year after 1993.

Each permittee is to establish a trust
account into which 85 percent of the
fees are deposited. Also, beginning in
1993, 90 percent of the penalties is de-
posited in the account, with this per-
centage declining 5 percent in each
succeeding year. The remainder of the
penalties and fees is paid to EPA and
is available for use by EPA for admin-
istration and research, the Coast
Guard for enforcement, and NOAA for
monitoring and research. The
amounts available to these agencies
are limited to the amount expended in
fiscal year 1988 plus a 20-percent in-
crease over the prior year's amount in
1989 and 1990, a 15-percent increase
over the prior year's amount for 1991
and 1992, and for 1993 and beyond a
10-percent increase over the prior
year's amount.

There are three important provi-
sions in the bill which are designed to
facilitate the implementation of envi-
ronmentally sound alternatives to
ocean disposal and to assist generally
in the cleanup of navigable waters and
coastal waters. The first of these pro-
vides that the funds in the trust ac-
count may be withdrawn with the con-
currence of EPA and expended for the
identification, development and imple-
mentation of alternatives to ocean dis-
posal. The second provides that the
amounts of the penalties and fees
which are paid to EPA and not used
by the three agencies for administra-
tion, monitoring and enforcement are
to be used by EPA to make grants to
the States of New York and New
Jersey for deposit in their revolving
loan funds established under title VI
of the Federal Water Pollution Con-
trol Act. Last funds remaining in the
trust account after ocean disposal has
stopped are to be paid to the permit-
tee for use in meeting the require-
ments of the Federal Water Pollution
Control Act.

The penalties and fines are thus
used both to hasten the end of ocean
disposal and to clean up navigable and
coastal waters.

Mr. Speaker, this bill is needed, it is
justified, it is equitable, and it will
work. I strongly urge its passage.

Mr. JONES of North Carolina. Mr.
Speaker, I yield such time as he may
consume to the principal author of
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this bill and the one who has been the
chief sponsor, the gentleman from
New Jersey [Mr. HUGHES].

Mr. HUGHES. Mr, Speaker, I thank
the distinguished chairman of the
Committee on Merchant Marine and
Fisheries, the gentleman from North
Carolina [Mr. JonEgs], and